MAYOR & COUNCIL AGENDA COVER SHEET

MEETING DATE:

B }July7 2003

: CALL TO PODIUM°
Damel_J_ anousek

L RESPONSIBLE STAFF

) _;T'Damel Janousek, Long Range |
‘ :Plannmg e '

'AGENDA ITEM:
(please check one) S

Presentation -

Proclamation/Certificate

Appointment

Public Hearing

Historic District

Consent Item -

Ordinance

Resolution

alls

Policy Discussion

| Work Session DlSCuSSlOIl Ttem -

Other' :

PUBLIC HEARING HISTORY:

.(Please complete thls sectlon if agenda item
is a public hearmg) :

Introduced

Advertised | 05-14-2003
05-21-2003
Hearing Date- ' : 6-02-2003 ’
-Record Held Open .~ : 7-02-2003 - T -
Policy Discussion - -~ -~ .° | 7-07-2003 '

¢ TITLE. L ~-

L Ser

SDP-03-005 Amendment to- SDP-S from 353,201 square feet of |
| previously approved building ‘area to 373,201 squarefeet of |
| building ‘area.. .The subject- property is located.at 317 Kentlands'

Boulevard, Kentlands, ‘Section 1, Parcel 'L, ‘Block Q ‘and is’|"
bordered by Great Seneca- nghway and Kentlands Boulevard; c

The subject property consists of approxlmately 33. 75 acres of Iand§
and is zoned MXD (Mlxed Use Development) : L

SUPPORTING BACKGROUND:

Attached are additional exhibits received. since . the joint public

‘hearing on June 2, 2003, .and prior to the :closing of the City |
‘Council’s record on July 2, 2003. These are listed- |n bold type on

the Index of Memoranda

At their mesting of June 18, 2003, the. Pler\nlng Commission

‘recommended approval of this SDP amendment to the Mayor and
| City :Council with five (5) conditions. Exhibit- 12 contains -the

Planning Commission’s recommended conditions as stated in their |
CPC.memorandum..

| The City Attorney has reyiewed the resolution of-adoption.

DESIRED OUTCOME

Adopt Resolutlon.




SRRl SR

22,

- 25,

. SDP-03-005
'Amendment to SDP 3
.. .-Saul Centers - s
31‘7 Kentlands Boulevard - S
 Joint Public Hearing '

| Index of Memoranda

-Updated July 2, 2003
~Number - Exhibit

Site Plan Apphcatmn dated May 12 2003

- Site- location map -
Site Plan, Landscape Plan and Elevations

- - Notice of Joint Public Hearing sent to Gaithersburg Gazette on May 13,2003

"Notice of Public Hearing Sent May 15, 2003
Parking Demand Analysis for Kentlands Square Shoppmg Center, May 13 2003
‘prepared by Wells and Associates.

7. ‘Resolution R-21-92 granting approval for Schematic Development Plan SDP 3,

"~ _known as Phase ITI, Section 1 of Kentlands, Phase 1 and 2 of the Beatty Open
_° Center, dated March 2, 1992, - _
8. Letter from McGnn'eWoods, LLP, to Mr. Dan Janousek, Planer, dated June :
S 11,2003, o '
9. Letter from Wheeler & Korpeck, LLC, Attorneys at Law, to Mr Damel
- Janousek, Planner, dated June 13, 2003 ' .

10.  Staff Analysis g
1.  Memorandum from Mark Depoe to Planmng Commission
12. -  Communication: Planning Commission, June 27, 2003
13.. E-mail from Elly Shaw—Berhdla to the Mayor and Clty COllllcﬂ dated June
- 27,2003
14. 'E-mail from Nora Caplin to Dave Hnmpton dated June 27,2003
15.. E-mall from Rnchard L. Arkm to the Mayor and City Council dated July I
. 2003~ '
16. E-mail from Bnan O’Looney to Fred Felton dated Jnne 13,2003
"17.  Joint Public Hearing Transcript, June 2, 2003
18, Clty Council Minutes, June 2, 2003 =
'19.  Planning Commission Minutes, June 18,2003
20. Letter from John Collich to Dan Janousek dated July 1, 2003 (RE: Lowes)
21, Letter from John Collich-to Dan Janousek dated July 1, 2003 (RE:
; - Kentlands Retails, Inc.)
Letter from Wheeler & Korpeck, LLC Attorneys at Law, to Mr. Daniel
Janousek, Planner, dated July 1, 2003.
23. - Rec:procal Easement Agreement (Access, Parking’ and Utilities)
24, Letter,from Robin P. Nickles to Daniel Janousek, dated July 2, 2003 '

Lette "'from John Colllch to Dan Janousek dated J uly 2, 2003




CITY. OF GAITHERSBURG -
31 South Summlt ‘Avenue
MAYOR AND COUNCIL
'RESOLUTION TO APPROVE
-~ SCHEMATIC DEVELOPMENT PLAN: SDP-03-005 :
*~ AN AMENDMENT TO SCHEMATIC DEVELOPMENT PLAN SDP-3 =
"FROM 353,201 SQUARE:FEET OF:BUILDING AREA 373,201 SQUARE FEET -
. OF BUILDING-AREA; LOCATED AT 317 KENTLANDS BOULEVARD,

SECTION 1, PARCEL L, BLOCK Q, 33.75 ACRES, IN THE MIXED-USED - |
3- DEVELOPMENT (MXD) ZONE GAITHERSBURG MARYLAND

SDP-03-005
~ OPINION

" This proceeding constitutes an action pursuant to §24-160D of the Zoning
Ordlnance (Chapter.24 of the Gaithersburg City Code) which permits the Mayorand
Crty Council to review and -approve a schematic development plan in the MXD
(Mlxed Use Development) Zone; and further, §24-160D.10 and 24-160D.11 in which
the . Mayor: and City Council may - approve an amendment. to a schematic
development plan, consistent withithe procedures for. amendment of optlonal |
method: plans as prowded in §24-1 98(0) of the Crty Code. ; .

.. . The subject property, Section 1, Parcel L, BIockQ Kentlands is Iocated at
‘317 Kentlands Boulevard; Galthersburg, Maryland |n the: MXD (ered Use
- Development) Zone P

OPERATIVE FACTS

o  The: subjeot parcel is in Kentlands, locatedat 317 Kentlands
Boulevard, bordered by Great Seneca Highway and Kentlands Boulevard, and
- consists of apprommately 33.75 acres of land. :

| - '~ InMarch 0f.1992, the Mayor and City, Council adopted Resolutlon No R-21-

- 92 approving Schematic Development Plan:SDP-3, identified as Phase I, Section |
of Kentlands, Phases 1 and 2 of the Beatty Open Center. SDP-3 was the first
commercial center in the Kentlands community. SDP-3 included 344,977 square
'feet of retail bunldmg area and 27 574 square feet. of garden center area.

A joint publlc hearmg was held on schematlc development plan SDP-OS-OOS .
on Monday, June 2, 2003, before the Mayor and City. Council and Planning
: Comm|SS|on This. plan is.an amendment to sohemattc development plan SDP-3
approved oh March 2, 1992. The hearing: had been advertised in the Gaithersburg -
' Gazette on May 14, 2003 and May 21; 2003, with the requrred partles glven notlce
o and the property posted per §24 196 of the Clty Code :

. -The Mayor and Crty Councrl and Plannmg Commrssuon have revnewed the o
amendment to the schematlo development plan submrtted by the appllcant andthe



evidence of record. “The Schematic Development Plan, as submitted, requested a
change in‘land use from 353, 201 square feet of burldrng area 373 201 square feet
_ of buﬂdlng area R i , o

o The site plan mcludes four srngle-story bu1|d1ngs totallng 20 000 square feet

of retail/commercial fand use located within the existing: parking area to the west of

‘the' exrstlng retall building on Parcel “L".. Two of the buildings are proposed to be

connected vra ‘a covered walkway (buildings B&C), while the other two buildings are
_stand alone; The mtent ofthe placement of the burldlngs is to create a street edge’.

. The burldlng matenal is brick and EFIS. (Extenor Finish Insulat|on System) :
: and the plan. mcludes a complete landscape plan. :

- At the June 2 12003 Jomt Public Hearing, the Plannlng Commlssmn voted |
'_unammously to close; their record in‘eleven days, on June 13, 2003, and the Clty__
Council voted unanlmouslyéto close therr record in thlrty days, on July 2, 2003

The. Plannlng Commrss:on at their regular meetrng of June 18, 2003
reviewed the complete record and voted to recommend approval: 'of SDP-03-005 to
the City: Councrl wrth t“ ve (5) condltlons as stated:in Exhibit 12 of the record '

Staff would hke to the applrcant to develop the entire plan at once; however, .
- given the complexrtles of the reciprocal easement agreement between adjacent

~ property owners and other landlord/tenant issues, it is expected thatupto 6,000sq.
ft. will be constructed first on pad site “B” and the remaining square footage upto a
total of 20,000 square feet. will be constructed during a second phase.

FINDINGS
The City Councrl has reviewed the ewdence of. record in Schematic

Development Plan SDP-03-005 per §24-160 D.10 and agrees with the findings' and
'recommendatlons of the Clty Planning Comm:ssuon and accordrngly t" nds

1. The “plan meets or accompllshes the purposes, objectlves and
L - minimum standardsand requrrement of the MXD zone as stated |n

. §24 160 D. 1
2 The plan will be internally and externally compatible and harmonious -

with existing and planned land uses in the area in terms of the nature -
and use and its mterrelationshrp with the commermal uses wrthln the
: Kentlands area.: '

3 ;' The! archrtectural features are compatlble w1th the adjacent
‘ ' development in the Kentlands area. L _

. 4. The exrstlng publlc facmtles are adequate to servrce the proposed
~ development ‘ _ _

2 SDP-03-005



5, A parklng study has been provuded toand revnewed by the Mayor and

. City Council and the . Planning Commission that includes all Gses.in . .

o the{schematlc development plan area.’ The Mayor and-City Council

“have determined that the appropnate approxsmate number of parking

- spaces is 1, 683 parklng spaces for the schematic development plan
“and that a shared parking agreement: between-the owners of Parcel )

“K'.and Parcel “L" does;exist. The: Mayorxand Council’ have further -

determined that at the time of final’ site! plan approval the: Plannmg. |
Commission-shall determine the. fi nal. number of spaces, based upon -

- considerations* of; safety convemence ‘pedestrian..and - vehicular -

' circulation; and: added Iandscapmg wuthln parkmg lot-areas. -In

" addition the' Plannlng Commission may reduce the numberof spaces
requnred forany, use in Article XI, sectlon 24-219(b) ofthe City,Code
where such reductlon will meet the purposes of the MXD Zone

~ CONCLUSION

~ Upon consideration of all the evidence pertaining to Schematic Development
~ Plan SDP-03-005, an amendment to.SDP-3, the City Council concludes that the’
. applicant has met the burden of proof that Schematlc Development Plan SDP-03-
- 005 meets the;requirements.of the MXD zone.

SCHEMATIC DEVELOPMENT PLAN (SDP—03-005)

RESOLUTION

. NOW THEREFORE BE IT RESOLVED by the Ctty Councﬂ of the City of
Gaithersburg, on July, 7, 2003, that Schematic Development Plan SDP-03-005 is
hereby approved subject to the followmg conditions:

1. Applicant is to continue to work with: staff on the t" nal bu:ldmg layout
~and architectural design as well as the type and location of building
‘IS|gnage ‘The final building layout, design, elevations and, building
- S|gnage are to be approved by the Planning Commission; '

2. Appllcant is to remove. the access drive between Bu:ldlngs D &E to .
'prowde an add|t|onall pedestnan—fnendly plaza

- 3. Appllcant is to prowde additional landscaping around the proposed
buildings and ' pedestrian plazas between' Buildings C & D and :
Bund:ngs D&E for Plannlng Commlssmn approval :

4. Applicant is to contmue to. work with staff on the streetscape desngn
including the street widths, sidewalk widths, street trees, plating strips,
and sidewalk locatlons The final streetscape design is to be reviewed

‘ and approved by the Plannmg Commlssmn dunng the fi naI site. plan

3. o SDP-03-005.



process -

BN Before the grantlng ofany; parklng waivers the apphcant is to execute

- a shared parking; agreement that acoommodates the: off-sﬂe parklng S -

'-per the parklng warver request

6. Applrcant to Submlt Mylars for SDP' pnor to Flnal Site: Plan
Submrssron :

- 7. The: Planmng Comm:ssron may, approve any, reasonabie request to -
©© reduce the; requn'ed parklng where such reductlon erI meet the.
' purposes of the MXD Zone and . AR :

: -f 8. Applrcant may. construct up to 6,000 square feet of development on
.- pad site:"B" after site plan approval and up'to a total of 20 000 dunng
a second phase of deveIOpment

ADOPTED by the Crty Councrl of the C|ty of Galthersburg on the 7th day of July
2003 ' :

CTHIS IS TO CERT[F’Y that the
foregoing resolution was adopted by .
the City of Gaithersburg Mayor and |
-~ City Council in a - -public meeting

_'assembled on-the. 7th day of Juiy-__-

: 2003

_ David B. Humpton
City Manager -

4 ~ SDP-03-005
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del 2
mcGuireWoods LLP
7 Saint Paul Street
Suite 1000

. . Bahimure, MD 21202-1671.
Phone: 410,639.4400
Fax: 410.659.4599
www.MCgUirewodds. com

|McGUIREWEODS

Patrick M. Shalley _
Direct Dial: 410. 659.4413
Direct Fax: 410, 6534527
pshellay @ meguirewoads.com

L June 11, 2003
: :Bjrﬁ: Federal ﬁlj:plj:es:s'_ ndFa&sumﬂe . |
- Mr. Danjel Janousek. - .
“'Planner, Planning and Code Administration
- 'Department of Long Range Planning ..

CityHall - =

31'S Summit Ave .

Gaithersburg, MD 20877

|  Re Amendment to _'Schema.tio development plan SDP-03-005 known -as’
~ Kentlands Section 1, Parcel L, Block Q, located at 317 Kentlands Boulevard,

 seeking 220,000 square foot increase in building area and the elimination of 150
~ available parking spaces (the "Amendment"). - o

Dear Mr. Janousek:

-1 write you today as the representative of Lowe’s Home Centers, Inc. ("Lowe's"), which
currently -operates a store in the Kentlands Square Shopping Center (the "Shopping Center") -
pursuant to -a lease dated July 15, 1991 between Lowe's and the Jandowner (the "Lease”). - The
above referenced Amendment request has recently, come to Lowe's attention. As one of the

largest tenants in the Shopping Center, Lowe's strongly objects to the Amendment as the same is

-~ impractical, insufficiently justified and contrary to the terms of the Lease which precludes the
contemplated reduction in parking. R S o _

As you are aware, the Amendment contemplates the elimination of 150 currently existing
parking spaces serving the Lowe's store in the Shopping Center while at the same time adding
20,000 square feet of new restaurant and retail space. By removing 150 existing spaces, while at

- the same. time ‘adding 20,000 square feet of new restaurant and retail space, the Amendment
would bring the available off-street parking 226 spaces below that which 1s required by Section

24:218 of the Code of Ordinances of the City of Gaithersburg, Maryland.

Irrespective of the ‘analysis prepared by the applicant's consultants, Lowe's practical
experience in operating in the Shopping Center suggests that the proposed parking reduction will
have significant and harmfu] effects on the safety and operation of the parking lot. In fact, these
‘objective’ concerns ‘were,: in part, the reason- for ‘the jnsertion of provisions in the Lease.. ..
precluding the landowner from making such a reduction in the availab} cing_, Spedifically,

i
il b
t

Loy 22m tm{/i
“(:',a,'; o |
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the Leasc provides that "[t]he parties apree.that Landlord shall not change any of the Common.

Area Parking, Primary Parking, -access or otherCommon. Facilities, such- as lighting and
 drainage.‘without the :express written’ permission ‘of Tenant, in advance of ‘such a:change."
“Lowe's -has ‘not provided  any such permission for' the contemplated drastic ‘change to the

 Shopping Center. -

I apologize that these comments were not-able to be delivered at the June 2, 2003 public
 hearing. Unfortunately, we did not become aware of the impending Amendment until after the -
conclusion of the public hearing. o S
. Lowe's strongly opposes the reduction in parking proposed by, the Amendment, and is -
prepared 1o enforce its rights under;the Lease to prevent the irplementation of the Amendment
by the landowner. If you have any questions:at ail.about this ‘matter; ] can be reached at'the

number shown/above.

Very ﬁ'u]y yours,

Patrick M. Shelley

cc:  San! Holdings Limited Partnership
7501 Wisconsin Avenue, Suite 1500
Bethesda, Maryland 20814-6522

\\baludszﬁ.nﬂars\hnnus:k.doc
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" No.iof Pages (includin | :
-~ lfal pages are not received, please call the Fax O

Féx coversheet): . 3 . s
perator indicated below.

' DATE: June 12,2003

CTO:

Daniel Janousek :
Planner, Planning and Code Administration
T - Gaithersburg, MD '
PHONE NUMBER: |
* FAX NUMBER 301-256-6336 .
FROM: Patrick M. Shelley, Esquire -
' ' - McGuireWoods LLP
- Suite 1000 . :
Seven St. Paul Street :
_ . Baltimore, Maryland 21202 -
PHONE NUMBER: 4106594413 .
FAXNUMBER: - 410-650-4527
RE: Lawe's Home Centers, Inc./Gaithersburg, MD
REMARKS: Letter attachéd.- o

This Fax is intended for the recipient indicated above. It may be confidential or protected from disclosure by the attorney-
client privilege or work-product doctrine. If you have received this Fax in error, please mail it to: McGuireWoods, LLF,
Suite 1000, Seven St. Paul Street, Baltimore, Maryland 21202. We will reimburse you for your postage.. Thank you.

~ Sender Name: Dottié Myers

Telephone No... 41_0—659-450?

- ChargeNo.:  2006630.0177




- McGuireWoods LLP
" -7 Saint Paul Street |
. . Suite 1000
" Baltimore, MD 212021671
Phone: 410.659.4400
Fax: 410.659.4599 |-
www.mcguirewoods.com |-

McGUIREWOODS

Patrick M. Shelley
Direct Dial: - 410. 659.4413

Direct Fax:.-410.659.4527
pshelley@mcguirewoods.com

June 11,2003

'By. Federal Express and Facsnmlle
- Mr. Daniel Janousek
. Planner, Planning and Code Adm1mstrat10n .
- Department of Long Range Planmng
- CityHall -~ =
31 S Summit Ave
‘ 'Galthersburg, MD 20877

- - Re: Amendment to schemat1c development plan SDP-03-005 known  as

- Kentlands Section, 1, Parcel L, Block Q, located at 317 Kentlands Boulevard

seeking a 20,000 square foot increase in building area and the elimination of 150
‘avallable parkmg spaces (the “Amendment") |

_ -Dear Mr., Janousek

T write you today as the representative of Lowe's Home Centers, Inc. ("Lowe's"), which

- currently operates a store in the Kentlands Square Shopping Center (the "Shopping Center")

- 'pursuant to a lease dated July 15; 1991 between Lowe's and the landowner (the "Lease"). “The:

above referenced Amendment request has recently come to- Lowe's attention: As one of the

‘largest tenants in the Shopping Center, Lowe's strongly objects to the Amendment as the same is

'1mpract1ca1 ‘insufficiently justified and contrary to the terms of the Lease which precludes the
-contemplated reductlon in parkmg :

“As you are aware, the Amendment contemplates the elimination of 150 currently ex1st1ng
parking spaces serving: the Lowe's store in the Shopplng Center while at the same time adding’
20,000 square feet of new restaurant and retail space. . By removing 150 existing spaces, while at
the. same time adding 20,000 square feet of new restaurant and retail space, the Amendment
would bring the available off-street parking 226 spaces below that which is requlred by Sectlon '
24- 218 of the Code of Ordmances of the C1ty of Ga:lthersburg, Maryland

Irrespectlve of the ana]ys1s prepared by. the applicant's consultants Lowe's practlcal
experience in operatmg in the Shopping Center suggests that the proposed parking reduction will :
‘have s1g111ﬁcant and’ hannful effects on the safety and operation of the parking lot. In fact, these
objective concerns ‘were, in ‘part, the reason for the insertion of provisions “in the Lease

' precludlng the landowner from maklng such a reductlon in the ava11able parkmg Speclﬁcally,



the Lease prov1des that "[tThe parttes agree that Landlord shall not change any of the Common o

- Area Parking,: anary Parking, access or other Common Facilities, such: as lighting and

- drainage, . w1thout the- express ‘written pern'nssmn 'of Tenant in: advance of: suoh a change

" Lowe's has .not prov1ded any such penn1ss1on for. the contemplated drastlc change to the
: ‘-_Shopplng Center S _ :

_ 1 apologlze that these comments were not able to be delivered at the June 2, 2003 public
heanng Unfortunately, we did not become aware of the impending Amendment unt11 after the
- conclusion of the pubhc heanng

N Lowes strongly opposes the reductlon in parkmg proposed by the Amendment, and is

E prepared to enforce its| nghts under the Lease to prevent the implementation of the Amendment' 3

by the landowner. " If you ‘have any questlons at a11 -about this matter T can be reached at the
number shown above, o . _ :

 Very truly yours,

N PatnckM Shelley

cc: | ‘Saul Holdings Limited Partnership .
7501 Wisconsin Avenue, Suite 1500
Bethesda, Maryland 20814-6522

\Wbalw453\Letters\Janousck.doc _



WILLIAM T. WHEELER
ROBERT L. BROWNELL
ROGER K. BAIN:.

) WHEELER 8 KORPECK LLc

Arroa'ms‘rs AT Law
" LEE PLAZA T
8601 Gancm AVENUE -

JEROME E. KORPECK
{1624.2001)

MAIN - PHCNE: (30D 587~ 6260

- .. PATRICK- E 'GREANEY. (MD A‘ND DCy

‘SUITE 908 _ o TELEFAX: LEGAL (301) 608-3847
' TlTLE (301) 589 6324 ’
SILVER. SPRING, MD 20910-3439 .

3 'wnxrsgs E-MAIL;
- walhAle@rendspam

e _' (301) 562-7285 .
June 13,2003 ) '

"Hand Dehvered

-Mr. Daniel Janousek Planner .
~ City of Gaithersburg _
-31 South Summit Avenue o

Galthersburg, MD 20877-2098

Re: Testrmony Jomt Public Hearmg June2 2003=
- SDP-03-004 -
* SDP-03-005

?Dee;r Mr Janousek:

This office represents Kentlands Retail, Inc., one of the owners at the Kentlands -

" Square Shopping Center as regards the requested expansion of Saul Properhes at
_‘Kentlands Square referenced above. This letter constitutes our testimony for the -
. Planning Commission record which stems from the June 2, 2003 public hearing

- referenced above. We will be submitting additional testlmony for the Mayor and
o Councﬂ’s record prior to July. 2, 2003,

Our first area of concern is the parking issue. As regards SPD-03-005, Saul

" Properties indicated that they expect to eliminate 320 parking spaces on  the Lowe’s _
_parking lot. Their plan was to “train customers to park at Kmart and across from Giant”.
“'To our knowledge, there has been no discussion with Kentlands Retail, Inc., the owner of

- the Kmart parking lot, about the impact of this proposed development. Even though there

may be cross parking easements within the shopping center, there are issues of

" maintenance, liability and allocation of square footage for future development among the

d1ﬁ’erent owners, Whlch should be more fully dmcussed and addressed.

The second issue is’ the congestlon of the entrance street between Mattress

. Discounters and o Donnell s restaurant where the four proposed new buﬂdmgs would be




WHEELER 8 KORPECK, LLC-

e M) Darnel Janousek, Planner
' _June 13, 2003 :
Page2 o

o ' _ 'located Congestlon would be mevrtable espec1ally if parallel parkrng was penmtted on |
the mam enn-ance way in. front of the four proposed burldmgs ' S

Lo Our thtrd issue. re‘ ates to the v1s1b111fy of the Kentlands Square Shopplng Center.
: _The Center is difficult to see as it is and does not have hrgh visibility in the community -
: due to sign regulatlons The addltlon of this proposed new development would block the N
* visibility:of the Kentla.nds Retall Inc tenants from one of the maln entranceways mto the
Shoppmg Center e :

N We look forward to workrng wrth the Clty of Galthersburg in hopes that these ]
issues can be amlcably addressed

Yerjtruly_. yours,

KORPECK, LLC

RKB: lek

cc:  Leslie R]CS Esq (by Mail): :
Jeanine Wolfe (by Fax 443 543-0191 and Mall)



' COMMUNICATION: PLANNING COMMISSION

MEMORANDUMTO Planning Cotnmission
3 FROM a - Daniel Janeusek, AICP
DATE: Jupe 18,2003

._SUBJECT SDP 03 005 - : <+ . The request is to amend the approved‘s_t:he‘rnatic :
IR . S . development plan SDP 3; Section 1, Parcel L,
" Block Q, from 353,201 square feet' of bu11d1ng
| area.373,201 square feet of buildingareain =~
“accordance with §24-160D.11 and §24 198(c) of
- the City Code. The subject property. is located at
~ 317 Kentlands Boulevard, Kentlands, Section 1,
Parcel L, Block Q and is bordered by Great -
- Seneca Highway and- Kentlands Boulevard. The -
" _sub_]ect property. consists -of approxmlately 33.75
acres of land and is zoned MXD (M1xed Use:
Development) - :

APPLICANT'

Saul Holdmgs Limited- Partnershlp c/o Saul Centers :
7501 Wisconsin Avenue
Bethesda, MD 20814

OWNER'

Saul Holdlngs Limited PartnershIp
7501 Wisconsin Avenue
Bethesda MD 20814

QUEST

The apphcant, Saul Holdlng Llrmted Partnershlp c/o Saul Center requests to modlfy SDp 3
(approved March 2, 1992) by addlng 20,000 square feet of retail/commercial land use in four one- -
story - bulldlngs to an existing retail/commercial site. The amendment proposes a change to the

existing parking space layout and the total number of parkmg spaces fer the retall center area whlch
* includes Parcel A,B,C K and Parcel L. :

"CPC



' LOCATION:

The subject property for the proposed amendment to add 20,000 square feet of additional retail and
restaurant land use is located at 317 Kentlands Boulevard, Section 1, Parcel L, Block Q and is
~ . bordered: by -Great - Seneca -Highway-'and ‘Kentlands Boulevard. Parcel L, Block Q consists of

approximately 1146 acresof land. = © . ’ o R

- :Locaﬁoﬁ Map _ SDP-03-005

Other Iiropertiés included in the amendment in -regards:to parking include Parcel A, Pafcel B, Parcel C -
and Parcel K. The subject properties combined consist of approximately 33.75 acres of land and they
are zoned MXD (Mixed Use Dg:velopmént). _ " o - : S :

~ Location Map —4P:arce!s A B C K and L

2. ' : CPC



The properties have a CornrnetcialflndusuialfResearoh'—Ofﬁce land use designation.

: ..TAX MAP REFERENCE

Tax Map | Tax Map FSIB
Tax ID Number: 03203494 (For Parcel L, Block Q)

| BACI{GROUND:

_ In March of 1992, the Mayor and- Clty Councﬂ adopted Resolutton No. R-21-92 approvmg_' o
o ;Schematlc Development Plan SDP-3 1dent1ﬁed as Phase III, Section I of Kentlands, Phases land2 .
~ ofthe Beatty Open Center. '

~ SDP-3 1nc1uded 344 977.square feet of retail bu1ld1ng area and 27, 574 square feet of garden center
area. ‘The plan was approved with the findings that it “focused attention on producing a mid-sized -
- retail center strongly linked to future deveIOpment in the adjacent Midtown' of Kentlands with
:attentlon focused on:a quality and’ scale of development conducive to pedestnan accessﬂnllty
- SDP 3 was the ﬁrst commerclal center in the Kentlands commumty '

A final site plan (K- 977) was submltted and approved by the City, of Galthersburg in 1992. - This
final site plan. mcluded ‘the planned development submitted con51stent with the ongmal SDP- 3
appllcatlon .

Subsequent to the onglnal approval of the ﬁnal site plan (X-977) the retall center plan was amended
in 2000 (AFP-004). . Amendment’ AFP-004 included the addition of a 3,000 square foot building
(now Mattress Discounters) located on Kentlands Boulevard and’ shown on the current apphcatxon

(SDP—OB-OOS) as “Exlstmg Bulldlng A”, : '

-The apphcant filed SDP 03-005 with the Planmng and Code Admlmstratlon on May 12, 2003. A
~ joint public hearing was held by the Mayor and City Counc11 and the Planning Commission on June
2, 2003. The Planmng Commission. held the record open for 11 days, to close on June 13. A
recommendation on SDP-03-005 is scheduled to be made to the City Council at the Commission’s
‘June 18, 2003, meeting.  The City Council will hold their record open for 30 days, to cIose on July
2, 2003 and the Clty Councﬂ is expected to discuss the apphcatlon on July 7, 2003.

5 . L : . " cepe
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EXISTING LAND PHYSICAL CHARACTERISTICS: -

The properties within the site are currently developed with several retail buildings which contain a
mix of retail and restaurant land uses. Most of the area is either building area or parking area. -
‘Green space on the *Slte area-is Iocated mostly within the parking and around the edge of the. R
developed area.

Thére are three “anchor’ Euildings within the retail area. These buildings are currently. occupied"'b'y
~Giant, K-Mart: and Lowes. Parcel “L” contains Lowes.. To the east of the retail area is Great

‘Seneca Highway and the Quince Orchard Park development. * To the- south is the Market Square
_area of Kentlands. Located to the west isa res1dent1al area of Kentlands.

2002 Photograph 0fSDP-03 -005 ﬂ(‘ea with Parcel Lines

s o | - CPC



" 'PROP‘O.SED USE:
Land Use

) _The appllcatron proposes the' addrtron of 20,000 square feet of retall/cornrnercral land use within

~ four single-story buildings (shaded areas) Jocated. ‘within’ the existing parking bay area on Parcel
“L”. Two of the buildings are proposed to be connected via a covered-walkway: (buildings B&C), -
while the other two* bmldrngs are’ complete stand alone struetures All four of the- burldmgs are-

-~ proposed tobe located on Parcel “L” N - .

The 1ntent of the placement of the buildings is to create a street edge and to mtroduce a
- commercial destrnatron to the. percerved underutilized -portion. of - an existing parking - lot.: The

~ proposed’ use is’ consrstent with much of the commercial uses within the Kentlands and Lakelands -
‘areaas it now-exists. The proposed bu1ld1ngs are ‘not consistent with the recently development
. burldmgs on Kentlands Boulevard on’ Lots 2 and 3i in M1dtown, Kentlands. -

_Szte Plan SDP—03 005
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Vehlcular Pedestrian and Blcvcle Crrculatlon/Connectlons

Parking’ and vehicular : _eireulation st currently ~shared = with between all. of the
retail/commercial/restaurant land uses within the development. - Access to the site is made from .5
locations, on from the. Booth Street (west), three from Kentlands Boulevard (south), one from Great
Seneca Highway . (east). ' Vehicular circulation within the site' varies from parking bay to' parkmg
bay. ' ‘Generally, vehrcular elrculatlon occurs along the. mam drlve aisles band between the maln
access pomts (1-5). '

2002 _l?hoteéraph_ of SDP;O3-005 Site Area indicating aece.'ss‘ point 1-5

| "Pedestnan mrculatlon occurs mamly along the main dnve alsles which are lined with s1dewalks and"" |

- .green stnps that contain- a minimal amount of landscapmg Pedestrian circulation also- occurs
- within the parking fields, and pedestrians can access the development from all sides.” ‘Parcel “L” is

“surrounded on the east and south by Kentlands Boulevard and Great Seneca nghway, whlch are
both four lane roads

7 ' | CPC




~ Along the western edge. of the 'property, 'and‘ in the location of the porposed buildings; Parcel L
- cutrently has eight access: points.  The: access points are located along the main- drive: aisle from
Kentlands Boulevard (see ﬁgure below) ' : >

: -Exzstmg Parkmg Lot on Parcel "L o

Site Plan~SDP-03-005

The ‘inclusion of four new.

. buildings will eliminate some

- of these access: points. Three
access points wﬂl remain (see

figure at right).

8 <A : CPC
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Parking

The proposed plan includes a change to the number of ex1st1ng parkmg spaces. Currently, the entire

site area'is parked at a ratio of 5 parking spaces for each 1000 square feet of net leasable building

~ area. The garden centers are parked at a different ratio which is . ‘parking space per employee plus
"1 space for each 300 square feet of inside garden center area, and 1 space for each 1000 square feet

- of outside garden center area. The total number of requ1red parktng spaces parked at the above |

calculations is 1,909 spaces. :

Due to the addltlon of: 20, 000 square feet of reta11/commerc1al land use within the existing parkmg ‘
-area, the apphcant proposes a teduction-of 226 parking spaces for the site area resulting in the

- provision of 1,683 parkmg spaces.. This overall reductlon in: parkmg spaces w111 result:i ina wawer
request by the: apphcant for 226, parkmg spaces. : : :

Arch1tecture

The archltecture for the proposed development is four S[ded Accordlng to the architect the
“architecture was modified to be compatible with architectural styles found in the surroundmg retail
development and the Market Square area. ‘There are variations in height and form with a sign band -
" running along the length of the bmldmgs. Two of the buildings (C & D) are Jomed by a decorative
archway. '

SDP-03-005 Elevations

9 o : CPC
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Landscape .Features :

The plan includes a lan_dscape plan that incorpOrated shade trees.

- Public Record

‘The record for thls proposed development plan ‘was held open untll Tune 13, 2003 On June 12,

staff received correspondence from a retailer within the development who raised concerns about the

reduction of -parking on their retail site. - On June 13, staff received ‘correspondence from an -
xr adjacent property owner who vo1ced concems about parkmg, entrance congesnon ‘and. v151b111ty

L 'REQUIRED FINDINGS

DIVISION 19 MXD ZONE MIXED USE DEVELOPMENT

*

-Sec 24- 160D 10 Fmdmgs requn'ed

(Ib). The city councﬂ shall approve a schemat1c development plan only upon the ﬁndmg
© - that:

(D 'I'he plan is substantlally in accord with the approved sketch plan and

(2) . The plan meets or. accomphshes the purposes ob]ectlves and rmmmum_
. standards and reqmrements of the zone; and

(3) The plan isin. accord with the area master plan and -any accompanylng special

condition or requlrements contamed in sa1d _master plan for the ‘area- under

conmderatwn, and

4 The plan w111 be: 1nternally and etemally compatible and- hannomous with

- existing and. planned land uses in the M)G) zoned area and adjaoent areas; and

(5) That ex1st1ng or planned pubhc facilities are adequate to service the proposed
development contamed in the plan; and :

| (6) That the development stagmg or phasing program is adequate in relation to the
- provision of public: facilities and prlvate -amenities’ to service the proposed
developrnent and ' . ‘

(7) That the plan if approved would be in the publ1c 1nterest

w0 - | CPC




-STAFF RECOMMENDATION

Staff ﬁnds that the apphcanon does. not comply w1th the requlrements of the MXD Zone Division
19 of the Clty Zomng Ordlnance .

‘Staff recommends that the Planmng Comrnlssmn recommend DENIAL OF SDP—03-005 an
- amendment to SDP-3, to: the Mayor ‘and C1ty Counc1l as it does not. comply w1th Sectlon 24-
160D, 10 (b) of the Zomng Ordinance: o

The intent 'of the development- plan i_s to develop a street edge lined with buildings that vvill;improve

~ vehicular circulation and provide a pedestnan'realm The proposed development is compatible with
- 'much’ of ‘the existing -commercial development in‘the Kentlands Square- Shopping Center and -
' ’-Market Square in terms of its architectural: design (single story bulldmgs) and: variation in building
' _helght ‘But the apphcant has - not shown that thrs proposed plan creates a supenor street edge: o
development ' B :

_ Staff is concerned that this development plan apphcatlon does. not encourage an orderly, staged
~ large-scale development that is: comprehensively planned. There is no existing eomprehenswe plan
~ for the development of ‘this area other than the. approved schematic' development plan (SDP-3),
‘which currently does not account for any new development. It appears that the ‘proposed plan is not
part of a phased or staged development. . The plan should also provide some type of commumty
amemty such as add1t1ona1 green space other than that which has. been proposed _

The proposed development plan does not appear to prov1de a super1or quallty of development that
would exceed that which could be achleved under conventional zoning regulatlons and procedures. .
Given the- ﬂex1b1hty of the MXD:Zone, there appears to be- opportumtles to improve the plan in
terms of land use; pedestrlan and vehlcular cn‘culatlon, architecture, buﬂdmg placement and public
amemtles

However, staff does recommend that the apphcant work closely w1th the other land . owners, and
~ interested. partles (including Kentlands and Lakelands community associations). in order to devise -
. an improved plan that meets the objectives of the MXD Zone and fulfills the desues and needs of
: the Kentlands and Lakelands commumtles and the City asa whole

m-o CPC




'fMEMOFtANDUM TO:* : -‘__-Plannrng Commrssron

{FFtOM _‘ ;' P E:Mark DePoe Long Ftange Plannlng Drrect'grfl
oAt June 18, 2003 |
L SUBJECT 2 7'SDP-03-005 Staff Analysrs and Recommendatlon

o After the staff report for., SDP 03-005 was completed and drstnbuted -the-

"apphcant met wrth staff-in regards to the staff analysrs and recommendatron the'- o

.' '_ .desrgn of the proposed plan and burldrngs and the éequested parklng warver

At thrs meetrng, staff conveyed |ts concerns wrth the streetscape desrgn .

_-|nclud|ng the street: wrdths ‘on-street para!lel parklng spaces, sidewalk widths, -
‘street 'trees; green space, and*srdewafk Iooatrons ‘Staff recommended that the

sidewalk: ‘widths afong the main access drive be’ wrdened and that the applicant

_provide’ addrtlonal pedestnan/customenfnendly plazas. These two: |mprovements

- will provide for more pleasant and active areas throughout the plan rand. allow: for.
_addmonaf pedestnan space? and potentra!ttoutsrde seatrng for. restaurant uses :
Staff further recommended: that the appircant provide: add:tronal Iandscaprng and:
‘green: space; throughout the site- which staff feels is: an rmprovement to: the
traditional “hardscape- desrgn of the retail center. In: an effort’ to- provrde the

~ additional- plaza and green:space,- staff. recommended that the access - dnve
ibetween the proposed burldrngs ‘D and i= be elrmrnated o

The appllcant and staff drscussed the burld;ng archltecture and srgnage as well
- asthe exact location of the: buildings and:the’ on-street parking;. however, further
_ discussion of these issues is'still requrred and should be part of the frnal srte plan
revrew of the: Plannrng Commlssron ' ; . , .

In add:tron to the srte des:gn rssues staff had concerns w:th the requested'
parkrng warver ‘The waiver request: |mpI|es that, if needed, additional parking is
‘ provrded through a joint. parkang and access easement between -the subject.

B 'property,t(Parcel 1)-and: the adjacent property. (Parcel K). The: appfrcant should

work with:the property owners of Parcel K as to whether the proposed parking
walver affects the exrstrng jornt parking and. access easement agreement. Since
an. approval toa parkrng waiver request is done atrthe frnal site plan: stage, this
requrrement can be: completed during the process and revrew of the- frnal site
plan brthe Plannrng Commrss:on S ! PR

Due to%the meetrng wrth the apphcant and the applrcant's favorable response to .
staff’s suggestions staff has reconsrdered |ts reoommendatron of denlal and .




feels that the plan may be recommended for approval rf the foltowmg condrtrons |
“are apphed R B

:,..; 1.

:_Appllcant contrnue to- work wrth Staff on; the: fmal burldrng Iayout and‘ L
g_archltectural desrgn andt‘the type and:location ofi | building’ srgnage Final -

building layout, desrgn andielevatrons and burldlng szgnage to-be

; approved b\ithe Plannrng Commrssron ‘

.-:'Applzcant remove the access drrve between burldrngs ‘D' and ‘E' to provide -
_,_-an addltional pedestr:an-frrendly p!aza _

.;Appltcant provrde addrtlonal ! dscaprng around the. proposed bu:ldrngs

and the pedestrran p!azas be een buildings:‘C" and ‘D and burldrngsE‘D’

' and ‘E’ to be approved by the P annrng Commrssron

.',Appllcant contmue to work wrth Statf on the streetscape de5|gn mcludrng :

- the- street widths, srdewalk wrdths street 'trees, plantmg strips, and

sidewalk: locations The' Hinal streetscape desrgn to' be 'reviewed. and |
approved by the Plannlng Commrssron dunng the frnal site plan processr :

Pnor to the : granting: of any parkmg warvers the Apphcant is to executet .

~ shared parkmg agreement“that accommodates the off-site parkmg per the'

parkrng walver request

- tn addrtron Staff views this development pr;oposal as an infill retarl prolect and
not as.a redeveiopment vision:for, the Kentland Square shopping area. At suth
time a_ redevelopment plan for; the :entire : KentIand Square shopping area’ is
proposed these bur!drngs shoutd be vrewed as expendabfe rnfrll development

'If you have any questton please call me at 301-258- 6313 ext. 123. Thank You




COMMUNICATION: PLANNING COMMISSION

_-:-MEMORANDUM TO: Mayor and Clty Councﬂ

' VIA _Dav1d Humpton Clty Manager
FROM : | ._ Daniel 'Janousek'PIanner:-
:'DA?'I..‘E:' o -_  June 27 2003 | | |
- _SUBJECT: | - f SDP-03 005 - Saul Holdlng Lumted Partnership ¢/o Saul Center |

- Amendment to approved Schematic Development Plan
SDP-3, Kentlands, Section 1, Parcel L/Block Q, from
353,201 SF of bmldmg area to' 373,201 SF of building
area, in accordance with §24- 160D.11 and §24-198(c) of

- the City Code. The subject property is located at 317

- Kentlands Boulevard, bordered by Great Seneca- nghway
and Kentlands Boulevard. The subject property consists
of approximately 33.75 acres of land and is zoned MXD-
(Mlxed Use Development) ' :

Atits. regular meetmg on June 18, 2003, the Planmng Comrmssmn made the followmg motlon

Commissioner Levy ‘moved, seconded by Comrnlsswner
~ Winborne, to recommend SDP-03-005 ‘for ‘approval to the
' Mayor and Clty Councﬂ w1th the followmg condltlons

1. Apphcant is to continue to work with staff on the final
 building layout and architectural de31gn as well as the type
and location of building s1gnage Final building layout,

- design, elevations and building signage are to be approved

" by the Planning Commission; ' _ :

2, Apphcant is to remove the access drive between Bulldmgs_
- D & E to provide an additional pedestnan-fnendly plaza,

3. Appllcant is to prov1de additional landscapmg -around the

: proposed bmldmgs and pedestrian plazas between Buildings
C & D and- Bulldmgs D & E for Planmng Commission

. approval o o :

Plann.ing Direcior Jenmfer Russel

CPC ..



4 Appllcant is to continue to work with staff on the streetscape
. design, including the street widths, sidewalk widths, street
' ftrees, planting stnps and: sidewalk: locations. - The final
- streetscape design:is to be- reviewed and: approved by the
Pla.nmng Comnnssmn durmg the ﬁnaI site pla.n process; .and

5. Before the grantmg of any parkmg waivers, the applicant is
" to execute a’shared parking agreement that . accommodates
the off-site parkmg per the parkmg waiver request.
Vote -0 :




WDanJanousek Fwd: Saul project in Kentlands o ' N o qugﬂl

SAO-— ol wL{
Sop-o0r.c0 L
From: Mary Beth Smith
To: : Felton, Fred;’ Humpton Da\ndB Stokes Doris
Date: ‘ 6/27/03 11:33AM-

Subject: Fwd: Saul project i in Kentlands

5> <Mirinor@aol.com> 06/27/03 10:54AM >>>.
- To the City, Councit:
I'm writing regarding the proposed new section of retail and office space that is being cons:dered for
:construction near;Lowe's.in Kentlands (Saul Company, | believe).
I this building 'goes in,’| ‘hope that its location would keep-open the. p055|b|l|ty for. future infill of the _
- parking areas over there and for the possnblhty of a Ilght ra:l (CC‘I’) stop. We may need to back up a few L
- steps.and.reconsider the project. _ o
‘Thank you for your attention.
-Elly Shaw-Belblidia =
340 Tschiffely Sq. Rd.
Gaithersburg,;MD 20878




._ Dan Janousek Proposed Saul shops at Kentlands

From:  Nora Capian <nhcaplan@webtv net>

To:r " <dhumpton@di. galthersburg md.us> -
Date:  06/27/20032:03PM .

" Subject: Proposed Saul shops at Kentiands -

HPagelofl |

Square

' ‘Dave, I dldn't realize the proposed SDP-4 & 57

" . Saul shops at Kentlands Square-had moved so far elong the approval

. stage. I dislike.the whole concept, location and design of what would
- be another, unattractlve, unnecessary, .and: unorlglnal stnp maII and feel
it does not fit in with our New.Urbanism vision. : :
" We'reata cr|t|cal stage.in’ plannmg Kentlands Mldtown sectlon I
: regret to,say that I've been very disappointed with: ‘Market Square and
- some of the Kentlands: Square Shopping Center I'm sure you're ‘aware of
- how most if not'all Kentlands residents are, too. I'would like to urge -
- thei Mayor and Council to-refrain from a decision about the Saul plans ., at
- this time. if it's too late to voice my opposition. to the Planning
“Commission. I. would like to ask the Mayor, and. Counci! for an extension
_jof time ‘tor Saul to come up- wuth a far better plan for their property
' The developer. needs to have some open meetlngs W|th the commumty if.it
- wants to: succeed in Kentlands. i
“Thank you very. much for. passIng along these comments to the
Plannlng Commission and/or the: Mayor and Councul
~Sincerely, . i
.. ;Nora'H./Caplan.
.. 102 Booth Street, 16
.. Gaithersburg, MD:20878

file://C:\Documents%20and%20Settings\di anousek\Locai%ZOSettings\TemD\GW}00001

.. 06/27/2003



| Dan Janousek Fwd Request | to keep record open on SDP-03—004 and SDP-03 005 - _ Page 7

From: Mary Beth Smith-
To: Felton, Fred; Humpton, David B.; Stokes, Doris
Date: 7/1/03 8:29AM .
- Subject: Fwd: Requestito keep record open on SDP-03-004 and SDP 03-005

>>> <RichardArkin@aol.com>. 06/30/03.10:28PM >>>
‘Your Honor.and. Members of the Couno|l

Please conSIder thls asa request to keep the record open on SDP- 03-004 and SDP~03-005 proposals
g for MXD development in Kentlands , : t

| believe that: SDP-03-005 is: fatally flawed because of:an unjustlfled parkmg waiver request. and for
reasons given in my testimony.at the June 2, 2003, ‘public hearing (testlmony | would like to revise and.
- extend) and that SDP-03-004 should not be consndered in ISO|atI0n, smce these parcels are adjacent to
each other,

Moreover, | believe additional tlme is deswable sa that the results of the "15th anmversary tune-up:
charrette” planmng exercise can be considered in the development of plans for rev:saons to: approved
-development on'these parcels and for in-fill or intensification.

- Thank you very: _muoh for your.conmderatuon.

. Richard L. Arkin -

- 121 Selby:Street .

- Gaithersburg, MD 20878—5647

~ 301-258-7874/phone

- 301-807-2058/cell -
1-303-474-7488/fax

richardarkin@aol.com




" Dan Janousek

Page_ls of 1

" >>> "Brian O'looney” <beolooney@hotmall.com> 06/13/03 03:15PM >>>
'June13,2003_‘ B L R

-Dear Mr, Feltqn ) ‘

Attached please find a statement regarding the applications SDP-03-004 & SPD-03-005, before the Planning Commission and City Coundil, I

. understand, per our previous conversation, that If I forward this to you, you or your staff can. have this printed out in color for all Members of

- ithe Planning Commission, City staff involved in review of these applications, City Manager Humpton, and the City Council.- I appreciate that - -

“you are willing to do this; - Thank you. : e _ B ' o _ : ' ' '

" Please let me know If my undérstandings are incorrect in any way, or if you have any questions or comments that T may address.
!Thanks_aga_in' _fc;r your efforts, B : .

' ?Brién O'Looney )

© 1102 Kent Square Road -
{Gaithersburg, MD 20878 -

alimsstadamnl, _ ' N7 20N
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 CITY.COUNCILMINUTES - .- . June 2, 2003

2.

' *Approximatelyi ‘33i

s speakers from the - .~

\‘A

R 'I\)Idtibn"'\;\('és ade by Commyjss]

‘on:SDP-03-004,
Vote: -'4;0 S

_ made by Council Member Schlichting, seconded
b5 Council Member Marraffa, that the City Councilmscord on’

~-SDP-03-004, be held.open for thirty (30) days. ~ -

Vote: 50.

JOINT - SDP:03-005 - Saul Holding Limited Partnership c/o Saul Center, Request to Amend -
- the Approved “Schematic Development Plan SDP. 3, Section 1, Parcel L, Block Q; From
. 353,201 Square Feet of Building Area 373,201 Square Feet of Building Area in Accordance
- With §24- 160D.11 and §24-198(c) of the City Code. The Subject Property,is Located at 317
 Kentlands Boulevard, Kentlands, Section 1, Parcel L, Block Q and is Bordered by Great
and. Kentlands Boulevard. = The Subject ‘Property Consists. of .

Seneca Highv&ayg

-75 Acres of Land and is Zoned MXD (Mixed Use Development) L

- PlénnerJanob&'ek stated the 'above'?'hear'ing was advertised on May 14 and May 21 , 2003 in the

“stated a parfgin'g study ig part of the application..

- Gaithershurg Gazelte: He noted the applicantis proposing the construction of 20,000 square feet - |
- - of retaillcommercial iand use in four one-story buildings on an existing retail/commercial site. He‘ o

2

thh Col!icl;, Senior V:ce Presidenf, Saul Cenf_ers, stated Parcel L was purchase with the desire :
to build another buiiding on the site. The applicant is now.proposing four buildings on the parcel

to shield the parking lot and create exciting store fronts.. -He stated that the bui_ldings will be

| .brokgn_up-with landscaping, a-plaza, and walk_ways.f o '

Gary Unterberg, Rodgers Consulting, inc., oriented the City Council and Commission with the site
off Kentlands Boulevard ‘and its neighboring buildings. He gave a brief background stating the
_Plan was previously approved.as part of SDP 3, which included the Lowes and Glant lots, and .
others.with the original plan :now 'modified. “He stated the applicant would like to create a. .
streetscape with four building sites.: He stated that all the buildings will face the street with some

parallel parking, accommaodating traffic movement with access to the parking field near Lowes.

In -r,:losing,_-_he stated the'-applicant is:requesti_n'g a waiver of 230 parking spaces.

Chris"waie, Architecture,nCowie As'sdciates, P.C., reviewed the elevations, entry,wayé, and

storefronts facingiout to the street to create a streetscape.: 'He stated that:traditional building
elements and materials will be used for the buildings. = - Lo

Michael Workosky, Ehgiheek_ for Wells & Associates, LLC, he stated :5a parking study was
prepared for the project. He stated occupancy, counts were done on the site on a weekday and
on a-Saturday on hourly intervals. .He stated there is sufficient parking -to accommodate the

weekday and Saturdayd,; p:e_ak hours for the Kentlands Square Shopping Center and its surrounding

buildings.

Mayor Katz asked if Saul Centers owned the Lowes parking lot and questioned the use of parking
spaces for sale items: -Saul Centers is working with the management to address the concern.

%
!
!
)
i



CITY COUNCIL MINUTES R A - | * June 2, 2003

The_Mayor and City Council and Commissioners asked that a stljdy‘l_be'done to address the
‘shopper's pattern of use.: They asked'that the modified design create a pedestrian oriented . .
. development. ' ' S L : . :

' .-;';'Counci_l;MéfhbébScHli'chﬁngfé'slééd the aj, . -;ant to consider locating the buildings between the
- Blockbuster.and Lowes, because of the drive aisle being an extension of Main Street coming off
" of the circle. He: stated that it would be more pedestrian friendly. -~ - '

 Speakers from the public:

1.. Richard Arkin, 121 Selby Street. opposed to plan stafing that it was not shown to the Town -
Architect and that the plan-does not support the parking waiver requested. He agreed with - ..
" Council Member Schiichting’s proposal regarding locating the buildings.. ECE R

2. Rick Marvin, 223 Little Quarry, Road, also agreed with Council Member Schlichting’s
. proposal; He stated the original:application-with only one pad site was deferred because of
traffic circulation. He asked that.improvements be made to'the plan. I
_There were no other_ speakers from the p_ublic.:' |
e _Motio'n was made by'_CofhrﬁisSiohéE Bauer, seconded by

Commissioner Winborne; that the Planning Commission’

record on SDP-03-005, be held open for eleven (11 ) days. -

Vote: 4-0 | |

_ N_idtion was made by Council Member Somerset, seconded -
“by Council MemberiAlster, that the City Council record on.
SDP-03-005, be held open for thirty (30) days. -

i *
oo
;“\_‘/’/

Vote: 50

An Emergen&y,_ Ordinance to Amend Chapter 2 of the City Code, Entitled "Administration,".
- Article I, Entitled "Municipal-County Relations,"'Section!2-6 Thereof, Eptitied "Exemption
From,Montgomery. County, Legislation and Regulations Within the City" so as to Include:
- the Proyisions of Section 19-35 Entitled "Water Quality Protectiori Charge” of Chapter 19
‘ofthe Copty Code Entitied "Erosion, Sediment Control, 2 torm Water Management”,
@s Being Applicable and Enforceable Within the City - S _

Assistant City Manayger Felton stated the above pro d ordinance would make Section 19-35
ofthe Montgomery Cobty Code applicabie within.the City of Gaithersburg.  The public hearing -
-was advertised in the Gaj Rersburg Gazette onAiay 21, 2003. Staff is recommending that the
City pursue a Memorandum\of Understandifig with Montgomery County whereby the County.
would assess.and collect the Water Qua Protection Charge on properties within the City of
Gaithersburg, and return these funs ess administrative costs) to the City to help finance our
Storm Water Management and NPDES compliance programs. o :

ater Quality Protection Charge'is $12.75 a year for
- .detached single-family ho _ Qr townhouses. Fees for multi-family properties:
and certain ‘associated” non-residential -propertied\are calculated based:on the amount of
- “impervious area the contain. Staff believes that adbption of this ordinance would generate
- between $110,000 to $140,000 annually. As discussed, dUr g the Aprit 28, 2003 work session, it
appears that the: City's .combined operating and. capital costs in the FY'04 Budget will. be:

o ' -+ . approximagely 1.5 million dollars. Staff recommends moving forward with the ordinance with final.

He mentioned (tha't currentl

action op unej1'6, 2003. - .

No speakers from the public. = -
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3.  Applicant Is to provide all necessap8Tnt access and parking .
-easements for review and appr8val during the final site plan
“process; and . o . : o '

- The stregke®ipe design, ir “iding the street widths, sidewalk
4TS, street trees,: plan....g strips, and sidewalk locations
are to be consistent with Kenttands and other similar projects-
in'the City. " The applicant is: to work closely, with City Staff to
- incorporate a final streetscape idesign to-‘be reviewed and

approved during the final site:plan process. . . '

S :'SDP-(_iB-ﬁOOS - Saul Holding'Limitéd'PérthErship-c/;to.Sa'ul Center
SDP-3, Section 1, Parcel L, Block Q, from:353,201:square feet of
building . area:.to 373,201 square feet' of building - area,. in

accordance with §24-160D.11 and: §24-198(c) of the City, Code.
- The ;'subject-;‘fipropertx_ is- located  at 317 Kentlands :Boulevard,

Kentlands, Section 1, Parcel L, Block.Q, bordered by Great Seneca -
Highway ‘and ‘Kentlands:Boulevard. The subject property consists

“Development),

of approximately, 33.75 acres of land-and is-zoned MXD (Mixed Use
NOTE: No additional 'testimony;v:yas taken. |

- Planner Janousek stated this application was the subject of a joint public hearing with the City
- Council on June 2, 2003, and three- exhibits were added to the file. .- He referenced-a
- memorandum to the Commission from Long-Range Planning -Director DePoe, which discussed .
- the basis for staff's reconsideration of ‘its’ original recommendation for denial of the proposal.

.Mr. Janousek explained that the result of a.meeting of staff and the applicant, ‘subseguent to

- staff’s preparation of the.staff analysis, was the applicant’s response to staff's concerns-with:
certain ‘aspects of the plan, ‘meriting - staff’s recommendation for approval, .subject to the .
~ applicant’s compliance with conditions that Mr.' Janousek listed. ' He cited. in particular. staff's

requests for the removal of the access point between Buildings D and E for an additional
‘pedestrian plaza, the"fﬁwldening of street and sidewalk widths, and - other . streetscape
-improvements. EE : : ' o :

-.Mr. Janousek noted that staff. considers’ this proposal as an infill retail project, not a
-redevelopment plan, and should- not preclude moving forward' with. a redevelopment plan for
~ the Kentlands Square :shopping area.. He answered questions of Commissioner Winborne
‘regarding the recommended conditions relating to the elimination of the access point; parallel
-parking along the frontage of the buildings, and shared parking in relation to a parking waiver,

Regardihg the Iat_ter, Planning. and :Cﬁde' Administration ;'Director. Russel _néted ‘-tﬁat,the
applicant had just submitted:a parking easement agreement which staff had not yet reviewed.

She stressed the importance of a -careful study ‘of the shared parking agreement to ensure

parking ‘availability s adequate for a 'parkingw_a_iver; without which the buildings cannot be

. i

‘developed as presently, proposed.

Commissicjuner‘Bauer suggested that other aspéctsi besides parking such as visibility . be
discussed at meetings with adjacent property owners, adding. that cross and sight sections be
‘made availabie, ‘He-further recommended that staff.work with the applicant to resolve the

.Application to amend the approved schematic development 'pl'an '

pedestrian:access and: vehicular circulation resulting from the elimination of the access. In -

addition, he favored minimizing the overall footprint for widening 'sidewaiksg‘f;and:_ storefronts,
and greater greensipace-t,whel"e existing. rather. than little; pockets betwgen the -buildings.,

i




!‘#

..." - des:gn, ‘elevations and ‘bullding signage ‘are to be: approved

- buildings in: the rear of the school, near the sout
- commented that these portables would address

~'school - Principal near the other

indicated. that high school i Phot have covered walkways to ‘the modulars, but do provide a- '

her- Hicks inquired about its removal when the building addition is
_completed anda sc ]

PLANNING COMMISSION’MINU’TES S ' JUNE 18, 2003

supported staff’s strategy for infi II opportunities such as thiS prOJect The Commission
concurred and moved as follows - .

‘ ,_Commtssuoner Levy moved, seconded by Commissioner Winborne,
to recommend. to.the' City Coy: I APPROVAL of. SDP 03- 005 wuth '
the; foilowmg conditlons . . '

- 1. -Applicant Is to continue to work - with staff on the f“ nai”’

: building ‘layout.and. architectural design as weil as the type: _
and “location . of building signage. Final building Iayout .

by the Plannlng Commlssion,-

2. _ Appiicant is to- remove the: access drive: between Bunidlngs D' :
& Eto provide an: addltionai pedestrian frlendly plaza

3. Applican_t- is to -pr_ovic_ie._additlonal' iandscaping around the
- proposed buildings and pedestrian:plazas between Buildings -
c&D and Buildings D & E for Plannlng Comm|55|on approval

4, Appllcant is to continue to work wuth staff on the streetscape

- design, including the street widths, sidewalk widths, street

trees, planting strips, and 's'idewalkif locations. The “final
streetscape .design-is to be reviewed and approved: by the
Planning. Commission during the final site plan process; and .

5. " 'Before the granting of any parking waivers, the applicant is
- to execute a.shared parklng agreement that accommodates
.. the off-site. parking per the1 parking walver request.

Vote: 5-0 . _

V. SITE PLANS

1. AFP-03-019 -- - Gaithersburg High School R-A Zofit,
: 314 South Frederick Avenue

Two Portable Classrooms:- = - '

AMENDMENT TO FINAL PLAN REVIEW

#2Cto install two additional modular

Community Piannlng Director Schwarz stated this is a re

dent increase expected this fall.

Apphcant representative Ray Trout, G struction D.-v.-s:on of Montgomery County Public
proposed location “is residual area endorsed by the .

Schools, presented the plan, :not

ables. iIn response to Commissioner Winborne, Mr. Trout

roofed. porch.. Commi

representative answered all portabies ‘would be removed ther_l

ommissmner Hicks moved seconded by Comrmssnoner meorne,
to grant AFP-03-019 - Galthersburg ngh Schoo[ AMENDMENT TO -
FINAL PLAN APPROVAL B ;
Vote: 5-0

corner: of the football field. "She

¥
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©'07/01/03 16:29 FAX 301 986 6217 . . SAUL.CENTERS INC. o @002

SAUL CENTERS ]NC

7501 Wisconsin Avcnue ‘Suite 1500, Bethesda, Maryla.nd 20814-6522
- (301) 986-6200

!
July 1, 2003
Via: Facsimile (301)258-6336 and FedEx

o ',Dan Janousek _
" Planner, Planning, and Code Admmxstrauon
- ‘Department of 'Long Range Plannmg
~City of Gal‘l'hetsburg :
C1ty Hall ©
31 South SummitAvcnue
‘ Galthersburg, MD: 20877

= Re SDP-OS-OOS
: DearM.r Janousek.

_ Tthasbeen a pleasure wor]gng vnth you on the revisions to the above Schemanc
'Development Plan. ‘During the process we leamed of the June 11,2003 letter, from '
- Patrick Shelley of Maguire Woods, indicating Lowe’s Home Centers, Inc (“Lowc s”)
~concem for the plan. Over the past few weeks, we have been in contact with -
;representanves of Lowe’s including their Senior Corporaie Council, Mr. J effrey Gray.
‘We have given Lowe’s assurances we have no intention of violating the prcmsmns -of the
lease between the parties and any future dzvelopmmt will comply with the provisions of -
“the agreernent. Attached for your file, please find recent oorrespondence to Mr. Gray
' addressmg our commmnent to hanor our agreements.

M: Janouseh we expect our cooperanve dialog with Lowe’s wﬂl conhnue as we
move forward through the development process. Should you have any quesuons
B conccmmcr the above, pleasc fcel free to contact me at (301) 986—61 34

Sincerely,

_ Senior Vice President
| CC: J efﬁ‘ey Gray, Esquxre via facsmﬂe (336) 653 3262 and regular mail

W 063003 jan-let. doc
J ijf '

: Sauﬁﬁemem

Ww SaulCenters com
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SAUL CENTERS, INC.
7501 W1sconsm Avenue, Suite 1500, Bethesda Maryland 20814-6522
' (301) 986-6200

;’.

" June 18,2003
Via: Facsimile (336) 658-3262

. Jeffrey E. Gray
Senior, Corporate Counsel and Assxstant Secretary

" Lowe’s Companies; Inc.

‘P:0. Box 111 : s
- North Wlllcesboro NC 28659 llll

Rer  » Lease dated July 15, 1991 by a.nd between Saul Holdlng Limited Parl:nershrp
- successor to Kentlands Square L1m1ted. Pannershap, Landlord and Lowe s Home
" Centers, Inc., Tepant; and -~ ' :
'« Amendment to Schematc Development Plan SDP-03 005 known as Kentlzmds '
Sectlon 1, Parcel L, Block Q, located at 3 1 7 Kentlmds Boulevard

 ‘Dear Jeff:

Pursuant to our, conversation, this: letter will serve to confirm Landlord of the above

" Preimses has no intention of violating the terms of the above referenced Lease. As discussed, the

Lease  pernits a 6,000 s.f. .building to be constructed on the property, in 2 specific location.

Additional buildings and: development, if any, will not occur unless such bmldmgs are approved-

~ by Tenant in accordance with the prowsmns of the above Lease.

dlscussed, the above Schemauc Development Plan will s:mply vest rights in the land

and should the opportunity arise and should Tenant under the above Lease agree to the additional

buildings,’ Landlord will: proceed with site plan’ apprevals and. bmldmo ‘permits, then subsequent
consimetion., .

Jeff, wé'lodk forward to' working with you and your management team on the ongoing
_‘ operanon of the Kentlands store and continuing our mutually beneficial relationship. Should you
 have any quesﬁons concerm.no the above, please contact me at (301) 9 86 6134.

IHRColeh .
_ Semor Vice Pre51dent

‘Enclosures

W 061803 gray Iet doc —
-.TCIacs S .

SaufCenters -

www, SaulCenters.com

e
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.'Via:-Fagsimﬂe;(aoi) .253-6536 and FedEx

SAUL CENTERS INC.

7501 msconsm Avenue, Suite 1500, Bethesda, Maryland 20814-6522
T Goysséeo |

\f

~ July 1,2003

" Dan Janousek
~Planner, Planning,’ and Code Admxmstranon .
Department of Long Range Plammg e
: C1ty of. Gmmersburg o
City Hall .

a1 South Sumnut Avenue .

 Gaithersburg, MD 20877
Re:. SDP-03-005

Dear Mr Janousek:

It has been 2 pleasure worhng with you on the revisions to the above Schematw
Development Plan. During the process we learned of the June 13, 2003 letter, from

| 'Roger Bain, Esqu.u'e addressmg the concems of the adjoining landowner Kentlands
- Retails, Tne, (“Adjoining Owner”™). Over the past few weeks, we have been in contact
- with representatives of the Adjommg Owner and provided assurances we haveno :

intention of violating the provisions.of the Reciprocal Easement Agreement (“REA™).
For your file, attached please find recent correspondence to-the Adjoining Owner’s _
representative Mr. George Duke, Managing Partner for LaSalle Investment Managemcnt
confimming our commmnent to honor the REA. -

Mr.J anousek, we expect our cooperative dialog with the Adjoining Owner will
continue as we move forward through the development process. Should yon have any

- questions: concemmg the above, please feel ﬁ:ee 10 contact me at (301) 986 6134

CcC: Roger Bain, Esquu-e via facsumle (301) 608-384‘7 and regular mail
George Duke via facsmlc (41 0) 347—0612 Co

1TW 063 003 _]a.n2-lct.doc .~

IC/Jf =

‘SaulCenters

‘www.SaulCenters.com =

@004 _
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SAUL CENTERS, INC.
7501 Wisconsin Aveaue, Suite 1500, Bethesda, Maryland 20814-6522
"~ (301) 986-6200 = ;

/
~June 20, 2003
Via: FedEx

.+ Qeorge.Duke -
. Maneging Director .
" ©LaSalle Investment Management - .
. 100-East Pratt-20thFloor -

| Baltimore, MD 21202 .

'Re: ¢ Reciprocs] Basement Agreement dated 'September 30, 1997 by and between Saul

" 'Holdings Limited Partnership successor to Kentlands Lirited Partriership; Robert L.

'Gorham and David M. Bong, “Trustees; ‘and Principal Mutual Life Insurance
“Company (“REA”); and . - ' -

e .Amendment to :Schemanc"bévci:opment Plan SDP-03-005 known as Kentlands
Section 1, Parcel L, Block Q, located at 317 Kentlands Boulevard - |

Dear M. Duke:

. This letter wil} serve to confirm Saul Holdings Limited Partnership, party to the above.
REA, has no intention of violating the terms of the Agreement. The REA permits an additional -
6,000 s.f. building to be constructed on Parcel L in 2 specific location. -Additional buildings and
development, if any, will not occur unless such bujldings are approved by the parties in -
accordance with the provisions of the above REA. - :

The above Schematic Development Plan will simply. vest rights in.the land and should the
opportunity arise and should the parties under the above REA agree to the additional buildings, -
the parties will be required to amend the REA to allow the additional development.

Mz Duke, we look: forward to working with you and your management team on the
ongoing operation of the Kentlands Square Shopping Center. Should you have any questions :
concerning the above, please contact me at (301) 986-6134. Lo T

o 'Sinccrely,

' ; ~" Senior Vice President

cc:  Scott Schneider.
| 1W 062002 duke let.doc
1Cfacs '

" saufBenters
www.SaulCenters.com




WHEELER. 8 KORPECK LLC

WILLIAM T. WHEELER ‘ - A'ITORNEYS AT Law ' - JEROME E. KORPECK

ROBERT L BROWNELL - . LEE PLAZA (i92a-2000

ROGER K..BAIN e SRR e Lo o — _

PATRICK F. GREANEY (MD.AND BC) .+ 8B0I'GEOR]. AVENUE - -~ MAIN PHONE: (301) 687-6200" . .
; S SUITE 908 - : - TELEFAX: LEGAL (301) 608-3847

: : TITLE. (301) 589-6324 ~
SILVER. SPRING, MD 20910-3439 o — L

wmzns E-MAIL:

rbam@wandk com.
WRITERS RECT DIAL: -

" @01y 5627285

July 1,2003

" Hand Delivered

Mr. Damel Janousek Planner
City of Gaithersburg

31 South Summit Avenue
Gaithersburg,.MD 20877-209'8

Re: Testlmony Joint Public Hearmg —June 2, 2003
SDP-03-005 -

~ Dear Mr Janousek

ThlS oﬁice represents Kentlands Retaﬂ Inc. (hereafter “Kentlands™), owner of

“Parcel K” at the Kentlands Square Shopping Center as regards the requested expansion

- of Saul Properties (hereafter “Saul”; owners of “Parcel L") at Kentlands Square:
referenced above. This letter constitutes our testimony for the Mayor and Council’s
record which stems from the Joint Public Hearing held with the Planning Commission on
June 2,2003. We were unable to provide testimony regarding the pending Amendment _
referenced above at the Public Hearing on June 2, 2003 but were able to submit written -

- testimony before the Planning Commission by letter dated June 13, 2003 (copy attached)
where we outlined our concerns regarding parking, congestion of the entrance street
between Mattress Discountersiand O’Donnell’s restaurant, and the visibility of Kentlands
tenants: w1thm the Kentlands Square: Shoppmg Center :

Slnce submlttmg our testlmony in the- Planmng Comm1ss1on record, we have
learned that any parkmg waiver granted as to “Parcel L” which increases the impact on.
“Parcel K” may have an adverse effect on pertinent sections of Kentlands leases with its
tenants, Payless Blockbuster K-Mart and Giant. That isa matter we need to review very




- WHEELER 8 KORPECK, LLC |

 Mr. Daniel Janousek Planner '
Julyl 2003: '
; -Page 2

i

: closely In addltmn K—Mart our anchor tenant is coming out of. bankruptcy ‘At this tlme,
'we are not sure what our’ park;mg needs w111 be w1th e1ther K—Mart or p0551b1y anew '
- tenant at the same. locatlon ¥ :

In addmon there is a recorded Recrprocal Easement Agreement between the
- ‘owners of Parcels “K” and “L”, (hereaﬁer “REA”, a copy of which is attached hereto and
"madea part hereof) which, among other things, under paragraph 5(b) allows that the o
parties can only construct additional improvements in “mutually approved building -
~areas”, There are two areas. designated by the REA on “Parcel L” as being “mutually = -
approved”.: Pad.Site “B” is already constructed. w1th 3,000 square feet and is occupied by
Mattress Discounters. ‘Pad Site “A” is directly across from Blockbuster (designatedas
“Site B” on Saul’s amendment proposal) and may. be developed up to 6 000 square. feet
under the aforementloned paragraph S(b) of the: REA - -

We have both recelved a letter from and met with Mr. John Collich, Senior Vrce '
President, Saul: Centers Inc: and he has acknowledged that“,..additional buildings and
development, if any, wﬂl not occur unless such buildings are approved by the parties in
accordance with the provisions of the above REA”. Mr. Collich also acknowledged that :
Saul Holdmgs Limited Partnership was party to the REA and had “no intention of '
v1olat1ng the terms” of' that Agreement While Kentlands is happy with Mr. Collich’s

acknowledgement, it. remalns concerned W1th the proposed development. Section 4(a)(ii) .

of the REA precludes the use of parkmg areas for purposes other than: parking; however,
Saul may need.a parklng waiver for development of Pad Site A at the same time thelr .
prime: tenant Lowes is in violation of city’ ordlnances for' stonng 1nventory on ex1st1ng
parkmg spaces w1th1n “Parcel L” T




_j WHEELER’_&KORPECK, LLC
'Mr. Daniel Janousek, Planner - |

Sy, 2003 RN o | ’
‘ Page3 B '

- ‘In summary, Kentlands feels that any development beyond that already agreed to
“in the REA is something that should be studied. -comprehensively for the Kentland Square . -
Shoppmg Center and is therefore opposed to any short term infill development unIess o
o mutually approved by the respectlve partles” as reqmred by the REA.

Very truIy yours

_WHEELB

g

‘By: X
RogerK. ’Biln

RKB:lek

.cc: . Leslie S. Ries, Esq.
: - Ms, Jeanine Wolfe
Ms. Heather Kahn
‘Mr. Timothy:Hearn
- Mr. John Collich
Ms. Karen S. Gentry

ST A




WILLIAM T. WHEELER

WHEELER & KORPECK, LLC

ATTORNEYS 'AT_ Law

JEROME E. KORPECK

ROBERT L, BROWNELL LEE PLAZA o (l??deOOl)

ROGER K. BAIN . \ o T SN S
| PATRICK F. GREANEY (MD AND bC) 8601 GEO‘}" AVENUR o MAIN PHONE: (301) 587-6200.
3 o SumTE.LuB : : . TELEFAX: LEGAL (301} 608-3847

TITLE. (30» 559' 6324

‘ wa:‘rsxs E-MAIL:

mFPaie@waaﬁmm

. (301) _562-7285 _;

SILVER SPRING, MD 20010-3439

 June13,2003

: Hand Dehvered

Mr Daniel Janousek, Planner -

- City of Gaithersburg : -

31 South Summit Avenue
Galthersburg, MD 20877-2098

_ 'Re’: Testxmony—Jomt Pubhc Hearmg June 2, 2003
7 SDP-03-004
SDP-O3-005
'Deaer Janousek

This office represents Kentlands Retail, Inc., one of the owners at the Kentlands
‘Square Shopping Center as regards the requested expansion of Saul Properties at

- - Kentlands Square referenced above. This letter constitutes our testimony for the -

-Planning Commission record which stems from the June 2, 2003 public hearing.
- referenced above. We will be submitting a_ddltlonal testlmony for the Mayor and
Councxl’s record prior to July 2, 2003.

L Our first area of coneem is the parklng issue. As regards SPD-03-005 Saul -
Propertres mdlcated that they expect to eliminate 320 parking spaces on the Lowe’s

‘parking lot.” Their plan was to “train customers to park at Kmart and across from Giant”.
To-our knowledge, there has been no discussion with Kentlands Retail, Inc., the owner of

the Kmart parking lot, about the impact of this proposed development. Even though. there '
may be cross parking easements within the shopping center, there are issues of
'mamtenance, liability and allocation of square footage for future development: among the

' fdlff'erent owners whlch should be more fuily discussed and addressed

e The second issue is the congestlon of the entrance street between Mattress
. steounters and O’Donnell’s restaurant where the four proposed new buﬂdmgs would be




‘WHEELER 8 .KORPEC_I_(, LLC

Mr Daniel’ Janousek, Planner R R
- June 13, 2003 o 1
Page2 ' ' ' )

5 located Congestlon would be mewtable especlally 1f parallel parking was perrmtted on
5 the mam entrance way in front of the four proposed bu11dmgs ' -

, Our th1rd issue; relates to the v1$1b111ty of the Kentlands Square Shoppmg Center
‘The Center:is difficult to see as it is and does’ ‘not have lugh ws:blhty in the community

due to sign regulations; ‘The addition of this proposed new. development would block the -

- visibility of the' Kentlands' Retall Inc. tenants from one of the mam entranceways into the
_Shopplng Center : . : _ _

We look forward to workmg w1th the C1ty of Galthersburg in hopes that these
_lssues can be: amlcably addressed :

~ Very truly yom'_s, .

RKB:lek -

~cer  Leslie Ries, Esq. (by Mail)
Jeamne Wolfe (by Fax 443- 543 0191 and Mall)




i RELERmL\L_ EASEMENT AQREEMENT
(ACCESS PARK.ING AND UTI‘LITIES)
by and between

‘ KENTLANDS rgLIMITED PARTNERSH]P
a Vu'gmla hmxted partnersth,

OBERT L GORHAM and DAVID M BOND TRUSTEES, '

 PRINCIPAL MUTUAL LIFE INSURANCE COMPANY
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REQRQ gAL EASEMENT AGREEMENT
(ACCESS PARKING AND UTILITIES)

THIS REC]PROCAL EASEMENT AGREEMENT (“Agreement“) is made as of thts

@ day of September, 1997 by and: between K.ENTLANDS LIMITED PARTNERSH]P a

Vtrgrma Iuruted partnersh.tp ("Owner") (Grantor for mdexmg purposes), ROBERT L.

GORHAM and DAVID M BOND TRUSTEES (the "Prmctpal Trustees"), (Grantor for |

. ’g_ mdexmg pu.rposcs), and PR.INCIPAL MUTUAL LIFE INSURANCE COMPANY Beneﬁctaryf |

'( Prmetpa.l") (Grantor for tndexmg purposes)
| | o Recitals" B
A Owner is the owner. of those certain pareels of real property lcuown and -
o descnbed as Parcel K and Parcel L (the “Parcels") Kentlands Square as the same 1s duly
- subdmded, platted and recorded in Ltber Plat Book 186 at Plat No. 20505 among the land
._records of Montgomery County, Maryland (“Land Records“) |
| ' B. - The Parcels are subject to that certain Modtﬁcatton and Consohda.non -
_Agreement and Restatement of Deeds of Trust, Secunty Agreements and A551gnment of
B Rents dated Februa.ry 4, 1994 from the Owner- to the Prmctpal Trustees, recorded in Lrber
12299, at folto 470 among the Land Records securmg an obhgatton more: parncularly
_ .descnbed therem to Principal (the "Principal Deed of Trust").

C : The Owner has created a retatl and commerctal development on the Parcels, _
'w1th common factlmes for -access, parlcmg and utrhttes for the beneﬁt of all the ‘buildings
constructed or to be constmcted thereon, and therefore desu'es to create and estabhsh certain -

easements over and across the Parcels to prcmde for common access, parkmg and utilities. for.

J: \mn\cr.:m\oo\oosu\mrr Ay
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the owners of the Pa.rcels, and their agents employees, u‘lv:tees and tenants and thetr
._rwpectwe customers and other vrsxtors to the butldmgs located on the Parcels _ |
NOW THEREFORE in constderatxon of the premlses and the covenants contatned
herein, and other valuable consxderatlon, the receipt of wh1ch is hereby aclmowledged the

: .'-Owner, as the owner of all of the Parcels the Pnncrpal Trustees and Pnnctpal hereby declare

‘ :;_that the Parcels a.re, and shall be held conveyed hypothecated, encumbered, leased, oecupled, '

- bu:lt upon or other\mse used, unproved or transferred (1n whole ori m part), subject to the

: . followmg prowsrons of: tlus Agreement, whtch shall run. w1th all of such Teal property for all -

_ purposes and shall be btndmg upon, mure to the ‘benefit of and be enforceahle by the -owners

of such real property, and all of their respectwe suecessors and asmgns
Section 1. Definitions.:
For the purposes of this Agreement the t‘ollowmg terms shall have the followmg
| meamngs |
(@) Owner" or "Owners“ shall mean the Owner, or the then current fee X
srmple owner(s) of any of the Parcels, as the context may requu'e
| (L) "Parcel“-cr f'l?at:c_els“ shall mean, uunally, all of the Parcels, or any
-enmbinatien ._ot‘ one or ?_mere, as the .eon_textr:nay_ require,' and shall include any addmonal
lot(s) resulting from a 'subdivision of a.ny Parcel- pursuant to applicable laws -

@ "Parlq.ng Areas" means all parlcmg areas, and the sxdewalks wa]kways

and hght fixtures w1t1u.n or adjacent thereto now or in the future mthm the Parcels, except _

for sidewalks, walkways and hght ﬁxtures (eg. bmldmg and/or canopy hghts) surroundmg or

unmedlately adjacent to and abuttmg the penmeter of any bmldmg, strueture or unprovernent'

- 2 \ATA\CLIENT\OO\OOJS'I\KENT AGH ' 2 .
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onstructed on the Parcels and except for any suiewalks walkways and hght ﬁxtures within
. the Access Easements

| .(d)' o "Access Easements" means the pedestnan and vehlcular tra\tel lanes |

~ access roads and entrances and ex1ts to. the Parcels, and the srdewalks walkways and hght |
ﬁxtures vnthm or’ ad]acent thereto, located now, or in the future on the Parcels exccpt for

o . s‘dewalks walkways and hght ﬁxtures (_g_ btuldmg and!or canopy hghts) surroundmg or -

| mmedlately adjacent to and abuttmg the. penmeter of any butldmgi structure or tmprovement .

j constructed 'on the auy of the Parcels
- (e) _ "Utlhty Facﬁmes means all samtary and storm water sewers, storm

water drams and detennon and storm water run off facrlmes water and gas hnes and mains,
B electnc ;power 'lmes,'- telepho_ne,_' cable and c_ommumcatlon lines, -a_nd all appurtenances thereto,

ncw,ior: in the future, thhm the Pa_rcels serviné the Pareéisand tl_1e buildings located-.'thereon.

o Séction 2 Ease:ments.- R .. | | o
| (a) Access{Parldng Easements fl_‘hefe is hereby reserved to the Owner, and

. granted_to each tht_tne.o_wner of th_e Parcels, their agents, 'ot‘ﬁcers; directors, employees,

- invitees , Iicensees,’concessionaires. and tenants, subtenants ‘and their respective agents,

ofﬁcers, directors, employees, licensees, concessionaires, customers and other visitors, without - -

charge, the followmg easements
( i) The permanent and nonexclus:ve nght prmlege and easement of
pedestrian .and vehlcular ingress and egress over and across the Access Easements and
| (n) The permanent and: nonexcluswe nght prm}ege and easement of

mgress and egress and parkmg over and. across all Parkmg Areas, prowded that tlns easement

J : \DATA\CLIENT\ 00\ 00354 \KENT . AGY BRI L
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shall not perrmt parlong (other than in- loadmg clock areas) of traetor tratlers or snmlar-stzed
: _trueks in the Access Easements or the Parkmg Areas =
Use oﬁ the Access Easements and Parkmg Areas shall be subject to umform and

-reasonable rules and regulattons establlshed from fime to time by the Owner of Parcel K wn.h .
the consent of all of the other Owners, such consent not to be unreasonably thbheld or
":.'_:'delayed No nght to: use any part of the Access Easements and Park:mg Areas shall ever he o
- granted to any person, ﬁrm or corporanon except the Owners, thetr agents" ofﬁcers, dneetors, :
employees, mvrtees hcensees and eoncessmnatres, their. respectlve mortgagees, and thexr :
‘respectlve tenants and subtenants theu' agents ofﬁcers, dtrectors, employees, tnvrtees y -
hcensees and coneessronatres durtng the term of their respeenve tenancies; provrded, however,.
that the terms of this- Agreement are comphed with by such persons and entttles to the extent
not mconststent w1th any Tenant nghts (as herein deﬁned) Nothing contatned above shall be '
deemed to lnmt or. restnet in any manner any existing nghts of any party to use the Access -
Easements or Parlong Areas provrded such nghts are set. forth in an mstrument recorded
among the land records of Montgomery County, Maryland. |

(b). Mamtenance Easements “There is further hereby reserved to the 0wner
: _of Parcel X (and to the Owner of Parccl L to the extent of i tts exerctse of its self-help nghts
pursuant to Section 11 jhereot). the permanent and nonexclustve right, :prmlege ancl easement
of ingress and egress over and across the Parcels to maintain the Access Easem_ents and’
' Parkmg Areas-and to perform the -maintenance required by tln's Aﬁeement, subject to the

proVisionso£ Section 4(b) of this Agreement.

a:\narmcr.rm\oo\oozsa\m'r AGY . 4
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(c) Unhgg Easements There is further hereby reserved to the Owner, and -

i granted to each future Owner of the Pareels, wlthout charge, the permanent and non-excluswe -
: nght, prmlege and easement of ingress and. egress over and across the Access Easements and
, Parkmg Areas of the Parcels for the mstallatlon use, operahon, mspectlon, matntenance

o repalr, replacement relocatlon, modrﬁcatxon, alteratlon and removal of Utlhty Facllmes Any

o :Utlhty Faclhtres whlch are not used in common and whrch serve a butldmg or buxldmgs upon' o

_ ‘only one Parcel shall be mamtmned, repau'ed, and replaced by the Owner whose bmldlngs are

serVed by such Utlhty Facllmes, at such Owner s sole cost. The Owner of Parcel K shall, '

o subject to reunbursement as prov1ded for in:Section 3 hereof, mamtam, repau' and replaee any

| Unhty Facthttes whxch are used m comrnon by the Owner of Parcel K and the Owner of
Parcel L. Each Owner shall revrew and have the nght to approve in advance the location or -
'relocatton of all Utlhty Facilities on its Parcel as requested by any other Owner, which
approval shall not be unreasonably vmhheld, conditioned or delayed. The foregomg

: easements and the looatron or relocation of the Utility Faethnes shall not unreasonably L

| mterfere w1th the use' of the aﬁ'ected Parcel and the buildings, faclhtles and- mstallatlons from ‘
time to time located thereon, nor unreasonably disrupt the normai daily busmess operanons on.

| the affected Parcel. Each Owner shall-execute such documents in recordable form, and site -

plans or plats as reasonably necessary to effectuate the prov131ons of tlns paragraph,
'mclud.mg, but not hm.tted to, deeds and plats of easement to utility compames and to pubhc

.. agencies and authonnes, prov1ded that such documents are in forms rcasonably acceptable to

-such Parcel Owner and such matters shall involve no out.of pocket expense or. hablhty to the

Parcel Owner vvhichfis -t_he subject of an:,( re_quest-pu_rsuant_to this paragraph. - Each Owner,
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and the tenants subtenants hcensees, occupants and users of each Parcel or any. pornon
"f 'thereof and thetr successors in mterest shall be entttled to use and tap mto the Unhty
-3Fac1ht1es now or hcreaﬂer located w1thm the Parcels, provrded such tapptng shall notmmcrease..

o the costs of operatron nor. matenally and adversely dlmrmsh the capacity and avallabthty of.

s such Unhty Facllmcs for the structures and mprovements for whtch they were: constructed

e _ and desxgned to service or 1f there 1s an mcrease m costs of operatlons or a: matenal and

adverse unpact the pany seekmg to make such change, at its expense, pays: such adchnonal

| costs or reasonably rmtlgates such matenal and adverse unpact |

| (d)*_' The uunal locanon of the Access Easements, Parlung A.reas and Unhty |
Fac111t1cs are shown on the ALTA Survey (“Survey") for the Parcels dated OCtober, 1993
and recerttfied on *September 26 1997 as prepared by Rogers & Assoctates, Inc. of o
Garthersburg Maryland (Iob Number 589A), which Survey is attached hereto as Exhrbtt A

and mcorporated herem by reference..

Section 3. Maintenance and Insurance The. Access Easements Parkmg Areas and

Utthty Faclhtles shall be mamtamed and insured in ‘accordance with the followmg condmons
(a) elggated Mamtcnance Obligations. Subject to reunbursement as herein
prcmded, the Owner of Parcel K shall be responsrble for mamta:mng the Access Easements ‘
and Parkmg Areas and Unhty Facllmes (to the extent such Utility Facilities are used in -
) common by the Owner of Parcel K and Parcel L) in good repau' and in safe, sound conchtton,
s:ghtly in appearance, and in confomty with all govemmental laws, ordinances and
.regulanons and in a condmon at least commensurate Wlth first class retail centers in the

Montgomery, County, Maryland area. Such matntenance shall. include, but not limited to, the - |
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| ﬁfurmshmg of andlor payment for snow and ice removal hghtmg, cleamng, polrcmg, r.epamng,' |

| _ replacmg (mcludmg replacmg lrghtmg ﬁxtures and repavmg Access Easements andlor Parkmg. o

R Areas) and anythmg necessary for the everyday mamtenance and upkeep of the Access

o Easements Parkmg Arcas (mcludmg landscapmg) and Utlhty Facllmes that are used in -

o common bx the Owners of Parcel K and Parcel L. Such mamtenance obhgatron shall exclude

y mamtenance reqmred to be performed by any tenant of Parcel K or Parcel L under 1ts L
:lease agreement The Owner of Parcel K shall keep the Access Easements and Parking: Areas |
- 'rcasonably free of snow 1ce, surface water, debns, or other hazards The Owner of Parcel K

shall also; mstall and mamtam at all tnnec adequate exlt, entrance, and other trafﬁc control _

_ }srgns to d:rect trafﬁc m and cut of the Access Easements and Parking Areas, and shall. repave | | ;_'

. and restnpe and replacc markings on the surface of ail parkmg areas and travel lanes wrthm -

“the Access Easernents and Parking Areas, whenever reasonably necessary
(b) §e1ectton of Contractors Durmg the- ﬁrst twelve (12) months followmg

the date of thrs Agreement the Owner of Parcel K. shall enter 1nto contracts wrth the same
: contractors prescntly ernployed by Kentlands Lumted Partncrshlp to perform the
. -mamtenance obligations set forth m subsecnon (a) above (the "Existing Contractors“) with

the scope of such contractors work as to maintenance (exclusrve of unantlcrpated reparrs or

" replaccrnents) to be. substantlally identical to the scope of such contractors work on the date |
hereof Nothmg contamed in the precedmg sentence shall prolnblt the Owner of Parcel K-
from termmatmg any of the Exlstmg Contractors fora matcnal breach of ltS contract. Upon
-the termmatlon of any of the Extstrng Conn-actors for breach, or following the expiration of .'

~twelve (12) months frcm the date hereof if the Owner of Parcel K elects to terminate any
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R L

Exrstmg Contractor t'or any reason or matenally change the scope of such contractor s work,
the Owner of Parcel K shall obtain t least three (3) comperitive bids from quahﬁed potential
- replacement contractors. All such potenttal replacement contractors shall havc demonsn-atod
expenence in cotnparable retarl factlmes in perforrnmg the mamtena.nce function covcrcd by
o its bld Pnor to acceptmg any bid, the Owner. of Parcel K shall submrt the three (3) or more -
| btds recetved to the Owner oﬁParccl L for 1ts reasonable rev1ew and comment The Owner
| of Parcel K agrees to cons1der in’ good fatth the cornrnents recctved from the Owner of Parcel
L wrth respect. to both the tdentrty of the contractor and the scope of work to be’ performed by F
) such contractor, wrth the understandmg that 1t is the intent of the Owners to provrde for the .
- quahty and cost efﬁcrent mamtenancc of the Parcels in a condmon commonsurate wrth srmrlar _
retatl facrhttes located in the Montgomery County, Maryland area; provrded, however, the
ulnmate sclectton‘ of such contractor shalla-be made by the Owuer of Parcel K. |
| (c) Shg;mg of Marntenance Costs.: The cost of all mamtenance and: reparr for:
~ the Acccss Easements and the Parkmg A.reas as set forth in (a) above ‘together with a
| management or admmtstrattve fee in an’ ‘amount not to exceed ten percent (10%) of such
- mamtcnance and. repau' costs shall be shared by the Owners of all of the Parcels within the -
Property; The sha_re of each Owner shall, be a percentage of the total costs, as follows:. the :‘_ .
.~ Bross building area of all bmldtng '.inrprovements.then-existing on the Parcel of each Owner |
divided by the gross burldmg area of all butldtngs improvements then exrstmg on both Parcel

K and Parcel L' as such lots may be subdmded

(@ Pavrnent of Matntenance Costs Upon rocetvmg a request for. payment -

of its share of the mamtena_nce-costs, shounng in reasonable detail all costs of rnamtenance '
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_together w1th eopres of paxd mvoxces and cernﬁcauon by the Owner of Parcel K that such
'fexpendrtures have been made w1th regard to the Access Eascments Park.tng A.reas or Unhty |
Facllmes, the Owner of Parcel L shall remit. 1ts share. to the 0wner of Parcel K within thn'ty ;
| (30) days aﬁer recetpt of such request. ‘The reunbursable costs ‘shall not exceed. the
'competlttve rates customanly charged for such services in the Washmgtou D. C metropohtan :
: i-_'reglon for sumlar propcrhes.t Any payment not made when duefshall be. the persona] o
. '.obhgatlon of the Owner of Parcel“L shall accrue mterest at 10% per annum. and sha]l also be
a charge on Pa.rcel L and a contmumg hen upon Parcel L, enforceable at:law or in equrty,
- iprovrded such hen shall be subordmate to any bona fide ﬁrst hen deed of trust, now or in the
- future, en cumbenng Parcel L w1thout the necessrty of any ﬁ1rther actton by any. pa.rty
._ A.lternatwely, at the optlon of the Owner of Parcel K, the Owner of Parcel K may b111 the
Owner of Parcel Lona monthly basrs in twelve (12). equal mstallments based on:a ealenda.r
year. budget 1o greater than the pnor calendar year’s actual expenses, and thhm 60 days aﬁer :
- the end. of each calendar year an adjustment bill (payable wnhm tthty (30) days after recelpt)

or credtt wﬂl be issued based on actual expenses. for: such year wl'uch year-end aecountmg

- shall mclude a breakdown- of all costs of mamtenance, together with copies of the _patd

* invoices and certification. by the Owner of Parcel K that such: expendltures have been made

' _wrth regard to’ the Access Easements and Parkmg Areas. The Owner of Parcel L shall have |
‘ -_the nght from time. to time to audrt the books and. records of the Owner. of Parcel K with

respect to the: mamtenance of the: Aecess Easements and Parkmg Areas, w1th the costs of such

| audit to be borne by the Owner of Parcel L, unless the results of such aud1t show. that the

Owner of Parcel K has overstated matntena.nce costs by more than 3% for any year audated,
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~in wh1ch event the reasonablc cost of such audlt for such ycar shall be pard by the Owner of -
Parcel K. Followmg any such audrt any overpayment made by the Owner oﬂParcel L shall ]
Zbe promptly, reﬁmded toéthe Owner of Parcel L by the Owner of Parcel K and any
\ underpayment by the Owner of Parcel L shall be promptly paid to the Owner of Parcel K .
| (e)‘_[_ Insurance
4 ( i ) 1abthg Insurance for Ownm Each Owner of, a Parcel (the
i Insurmg Owner") shall at its. sole cost and expense, keep, mamtam, or cause to be kept and.
g mamtamed, a pohcy or. pohcles of Commercral General Ltabthty Insurance ( IS0 form or
_ --equwalent) msunng the Insunng Owner, and nannng its mortgagee and the Owners and |
.mortgagees of the other Parcels as addmonal msureds agamst hablhty for bodrly mJury,
| _death and property damage occurnng wrthm the Insunng Owner s Parcel w1th such pohcy to .
. afford protectlon in such amounts as from nme to trme are ca.rned by prudent owners of ﬁrst
class retaﬂ and’ commercral centers in the Montgomcry County, Maryland area, but not less
' than Fw_e lehon Dol]ars ($5,000,000)'combmed .smgle limit per occurrence for bodily i mjurx,
. death and property damage - | "
(11) 1ab111§z Insurance for Mamtammg Owner Begmmng on the date on . .
wlnch the Owner of a Parcel (the "Perfonmng Owner“) commences mamtenance or
constructlon wrthm the Access Easements Parklng Areas or Utlhty Facilities located on a |
Parcel owned by another Owner (the " Nonperfonmng Owner"), and continuing thereaﬁer
untll all work is: completed the Performmg Owner shall, at its sole cost and expense, keep
- and mamta.tn, or cause . to be kept and. mamtatned a pohcy or. pohctes of Commercral General , |

Lrabrhty ¢ ISO fonn or eqmvalent) msunng the Pcrfornnng Owner, and nammg 1ts
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xnortgag'ee,"th'c' Nonperforming -'Ov'vn'er, and the -Nonperforming .Owner's mortgagee as
- ,,addmonal msureds agamst hablhty for bodtly mjury, death and property damage occurrmg o
' ;wrth the areas Where worlc is’ bemg performed wn.h such poltcy to affordsprotectton to thc

: lnnlt of at least Fwe Mxlhon Dollars (SS 000 000) per ‘occurrence for bodlly mjury. death and

. property damage -

(111) Each Owncr shall rnamtam or causc 1ts tenants to mamtam in: effect a
.lpohcy or pohcles msunng agamst loss, damage or destructlon of all bmldmg 1mprovements
- located upon such Owner s Parccl by those events typtcally msured agamst under the type of .
' pohcy now cornmonly known as "all nsks“ Such msurance shall bc inan. amount of at least |

).

100% of the actual replacernent costs ot‘ such unprovements at anytlmc and from txme to
time. 7.

(w) angy and Excess Llabthgy Insuranc All limits of liability requtred by
this. Sectlon may be satlsﬁed by mamtammg a polxcy or primary msurancc and a pohcy or
- pohctes of excess habthty msurance
v ohcy RQuu'ements ‘Each insurance pohcy requxred to be obtamed by
- an Owner pursuant to this Agrecment shall be 1ssued by an msurance company of recogmzed
responsxbthty lxcensed to do busmess in the State of Maryland whtch is rated A or better (and
isina Fmanctal Category size of Class VII or higher) by:Best’s Key Rating Guldc or which
has an eqmvalent ﬁnanc1a.l ratmg from a comparable insurance ratmg orgamzatlon

(vi) Evrdence of Insurance Each Insunng Owner shall furnish to the *
Owners of the other Parce]s w1th1n 30 days after the Insunng Owner first becomes obltgated

to obtam the insurance, and thereaﬁer w:thtn 10 days before the scheduled exptratton of each
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such pohcy, appropnate ewdence of the reqmred msurance havmg been 1ssued by its -
;msurance carners Each Perforrmng Owner shall furmsh to the Nonperformmg Owner upon- .
- -_ the date on wl.uch the Performmg Owner commences work thhm the. Nonperfoumng
Owner S Parcel and thereaﬁer wntlun 10 days before the scheduled exptratton of each such
- pohcy, appropnate ev1dence of the requu-ed insurance havmg been issued: by its msurance
-. carners A.ll msurance reqmred under this Agreement shall contam an agreement of the
| | msurer that such pohcy ‘shall not be canceled wu.hout at least thn‘ty (30) days pnor written |
| nohce to any msured and any, addmonal msureds under such pohcy Eaeh Owner '
[ mamtmmng such msurance shall be reqmred to notlfy its: insurer of the 1dent1ty and address of
: the ot.her Owners and-any ﬁrst:.mortgagm of such other Owners. Any Owner;imamtamtng .
any pohcy or pohcles of insurance requu'ed to be maintained hereunder wl:uch pohcy or
pohctes prov1de t'or a deductlble amount, shall be responsible for paymg such deductxble
: amount in the event any loss or clatm und_er any msurance.pohcy- w:th respect to Whlch a
deductible amount is mamta.med | |
(vii) Blanket Pollcx Each Owner shall have the nght to comply wrth and to
) satlsfy its obhgatxons under tlns Secnon by means of any. so-called blanket pohcy or policies
of insurance covenng tlus and other llablhty and locatlons of the Owner obtauung such
insurance, provnded that such pohcy or pohctes by the terms’ thereof shall allocate to the
liabilities to be msured under this Agreement an amount not less than the amount of insurance -

required to be carried pursuant to this .s_ectton, so that the proceeds _from_such insurance shail
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be in an’ amount not less than the amount of proceeds that would be ava.tlable if the Owner | : |
.___wasmsuredunderaumtary pohcy | :
| Sectiond. Mdm_nﬂSQM | |
(a) Each Owner shall ( i ) pay, when due all real estate taxes spectal or
; -henefit assessments and other govemmental unposmons and charges levred or assessed
i j,agamst 1ts Parcel or any pornon thereof mcludmg the buﬂdmgs and other unprovements
: thereon, the nonpayment of wlnch would gtve nse to a hen supenor to that created by ttus
o .:"Agreement (u) reﬁ'am from using: the Access Easements Parkmg Areas or the Utthty
Facrhnes for any purposes other than the purposes for whtch the same were constructed (m)
.not erect bamers in or otherwrse 1mpede vehlcular or pedestnan traffic in or on. the Access
_ Easements and Parkmg Areas, (w) not make any: changes or alterat:ons in or to the Access
Easements, the Parkmg Areas or the Utrhty Facrlmes,. exccpt as prowded herem, (v).:anot erect.
any fences or other obstrucnons between any porttons of the Parcels, except as agreed by all
Owners to: facrhtate the orderly and safe tra.fﬁc flow between any porttons of the Parcels.or
' dunng periods of constructlon;;r(vr) execute such r_easonabie documents in recordable form-_as |
.ma"y: be necessary to-effectuate;the proﬁsions of .this Agreement, including, but withou_t
hrmtmg the'.generalit;r of the foregoing, any documents granﬁng _easements licenses, and
similar rights or ccmfymg or confirming. to any govemmental authonty the existence of the
nghts granted hereunder (vu) dlscharge (or bond off and be properly contestmg) all
' mechamcs matenalmens and sumla.r hens agamst 1ts Parcel, or any; portxon thereof, the
N _'nonpay_ment of which would give rise to a lien supenor to that created by this Agreement; and

(viii) at its sole.. cost and expense, arrange: for the co_llection of all garbage and rubbish from ~
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its bmldmgs and mamtam its Parcel and all butldmg and other rmprovements thereon,

' mcludmg all travelways srdewalks walkways lxghtmg, entrances and exlts landscapmg and :

'parkmg areas, except those mamtamed in accord with Sectlon 3 of this Agreement, in good :
' repalr and m safe, sound, clean condltlon, free of u'ash and debns, srghtly m appearance, and
e -in confornnty wrth a11 governmental laws, ordmances, and regu.latrons If any. Owner shall

: ?faxl to pay any taxes or sumlar governmental unposmons, and such fatlure could result i m

: foreclosure of a llen on any land or unprovement in the Access Easements or Parlcmg Areas,

gthen a non-defaultmg Owner may make such payment on account .of the defaultmg Owner and '

o recover from the defaultmg Owner any amount S0 pald, together with mterest thereon at the -

raterof twelve percent (12%) per annum untll paxd

(b) The Owner-of Parcel K and its contractors, agents and employees, and any

.'Owner exerctstng 1ts nghts under the provrsrons of Sectlon 2(c) of this Agreement shall have '

a temporary lrcense to use such portlons of any Parcel as may be reasonably. necessary to
perrmt the Owner of Parcel K or such Owner to exemlse its rights and obhgatlons under the -

| provxsrons of this Agreement The Owner of Parcel K, and any Owner exercising rts nghts :

- under the provrsrons of Section 2(c) of this Agreement shall: ( i) perform its work wrth due .

drhgence and in conformance wrth all governmental laws, ordinances and regulanons (11) take
.all safety measures reasonably reqmred to protect persons and property (iif) perform such

: work S0 gﬁas..to _avord, to the extent practrc_al, '_mterference wrth busmess toperatlons on,the Parcel
on t.vhich entry. is made; (iv) after the vrork 1s completed, ;restore such'Parcel to the condition
exlstrng pnor to such work and (v) mdemmfy defend and hold harmless the Owner of such

' .Parcel from all claims for bodrly m]ury or property damage thch may be asserted agamst '
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-such Owner by reason of 1ts exerc:se of 1ts nghts under this Agreement Notwrthstandmg |

clause ¥ of tlns Sectxon 4(b) to. the contrary if the Owner of Parcel K or any Owner

. ;exerclsmg its. nghts under the provrsrons of Sectlon 2(c) of this Agreement, shali be a state or

local governmental cntrty or an agency or other msmunentahty of any such entlty, .

. ;_except as perrmtted by apphcable law,;the mdemmﬁcatlon obhgauon of such Owner provrded '
ﬁ for in sald clause (v) shall be hmlted to avallable msurance proceeds provrded, however, that' '

| t]:us hmltanon-on‘any such Owner smdemmﬁeatton obligation shall not affect i 1n any manner

”whatsoever the other’éOwner s nght to pursue a claim or. claims for damages agamst the
-performmg Owner as a result of bodlly mjury or property da.mage that occurs on thc non
performmg Owner s parcel Each Parcel shall be. pnmanly used solely for lawful retail

purposes, subject to the provrsmns o{ th.ls Agreement provrded however the deﬁmtlon of

retall use shall be broadly construed and shall mclude, but! ‘ot be hmrted to, personal semce, _

‘ busmess semce and ‘supply sernce estabhshments such as*doctors, dentlsts, attorneys, rcal

estate brokers and copy or ma.ll stores, (u) reta11 branch offices of financial msutunons,

'brokerage houses and srrmlar ﬁnanctal semces, (m) restaurants and other eatmg

-estabhs}unents (iv) health clubs and (v) theaters Each Owner, at its own cost, will comply '

with all laws and -go_uernmental rules and regulatrons pertmmng to 1ts-butld1ngs and pr_opert}g,'-_

- including the commohareas, to_ the 'extent:non-cornpliance could have a material adverse.
impact on any other Owner | |

| . -(c) .- '_ In reeogmtlon that Parcel K of Kentlands Square and Parcel L of
Kentlands Square were formerly a smgle parcel owned by one Owner who granted certamr '

. exclusive | use. and/or other nghts to the tenants ot' such umﬁed parcel the Owner of Parcel K

S
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- and the Owner of Parcel L hereby agree that each shall honor: such tenants’ nghts and
'. '.perform a.ll other obhganons on; or vvrth respect to 1ts Parcel as pro\nded in such leases
- mcludmg, wtthout hm1tatton, nghts that relate o use, excluswes, access, parktng, utllmes,
.malntenance and self help remedxes (collecttvely “’I‘enant Rxghts"), to the extent such Tenant
_ 5.‘_R1ghts are. prov1ded for in. the leases exlstmg as: -of the date hereof Any tenant of etther
Parcel K or Parcel L who 1s a beneﬁctary of Tenant Rtghts shall to thei'extent such Tenant
" Rtghts 1mpacts or relates to the: Parcel owned by. the party who is not such tenant s Landlord

‘ (the “'Non Landlord Owner"), have the nght to enforce sueh Tenant Rrghts agamst the Non

. Landlord Owner, and for such purpose shall be deemed a thJ.rd party beneﬂctary hereof Itis

' the_.tnt_ent of the Owner_ of Parcel K and the Owner of Parcel L that any tenant who isa

beneficiary of Tenant Rights shall have the same ability;to enforce such rights subsequent to

the- creation olf the Parcels as subdivided lots (and any conveyanceof any. such': Parcels to

another Owner) that such tenant had prior to the creatton of such Parcelst and that any remedy

. set forth in. such tenant’s lease for a breach of Tenant Rrghts may be. exercrsed agamst such -

: tenant s landlord and such tenant shalt be entltled to the benefit of all nghts and remedtes

: prowded under 1ts lease aga.mst its landlord, mcludmg, w1thout lu:mtatton, rights of offset and

_' T reducnon in rentals,-tf any. ‘Nothing contained above shall penmt any tenant to seek -darnages:
or other monetary compensatlon from a Non:Landlord Owner for a breach by such tenant’

: landlord of any Tenant R.tghts Tenant s landlord may seek damages or other rnonetary

, eompensanon ﬁ-om a Non Landlord Owner for damages incurred by such tenant’s landlord
ansmg out of the Non Landlord Owner s breach Such Tenant nghts shall be honored dunng

the term of any extsttng lease and any extensron or renewal of such lease, to the extent such
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extension or renewal is. presently prov1ded for in such lcase Nothmg contamed m thls
o :Agreement shall be deemed to u.upose any obhganons or addmonal rules and regulattons on |
| 'any tcnants under exrsung leases, to the extent such obhgauons or the 1mpos1tlon of such rules :. |
| , or regulatlons are not provtded for in such tenant’s lease |
B ‘(d) To the extent the Parcels are presently Jomtly; subject to: any recorded
L ,'co‘venant or obhgatlon that tmposes a monetary ohhgatlon upon theiOwners of such Parcels,
; ,and such covenant or, obhgatxon does not provule for the allocatron of such monetary
;‘obhgauon upon the subdmslon of the smgle parcel formerly consututmgs the Parcels into two
:or more parcels, then the Owners ot' the- Parcels agree that. such monetary obhgatton shall he
) prorated as follows _'

- (:1)'5' wrth respect to cha.rgcs or obhgatlons apphcahle toibmldmg
‘unprovements, based on the ratlo that bmldmg ﬂoor area vnthm bmldmgs located upon each
Parcel __bearsto total bulldmg-ﬂoor.area wlthm;all bmldmgs located v_snthm all o_t_‘ the Parcels;:
and |

Q) tavith respect to charges applicable to land and non-building
: unprovements based on the ratio that the square footage of each Parcel bears to the total

square footage of land area w1thm all of the Parcels |

“The Owner recetym_g such i m_volce or request f_or payment shall-promptly_ distribute a
' | copy of such-invoice or -request for payment: to the other Mm, alohg with such- Owners’
' _l calculatlon ot' each party § prorata share Each patty shall- then be responsxble for paymg its
prorata share pnor to dehnquency dzrectly to the enuty entttled to the payment with wntten

evjtdence of such payment to be.gwen_to =-the_ other Owners ‘The Ownersof the. Parcels agree
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to reqtiest'that any such assessing.entity separately'assess and'bill 'mé. OWners of the Parcels,

R "and to cooperate 'mth such assessmg ennty to facthtate such separate assessment and bllhng.

Section S Rj hts Reserved.
(a) gmt of Addxgonal Easements Nothing conta.med in thls Agreement, :
Tk shall be deemed to prohiblt or hrmt the nght oE any Owner to grant easements burdemng its -

: Parcel to any pubhc body or utlhty company for the mstallanon, operanon, mamtenance, :

' repa1r, re!ocanon, mod1ﬁcat10n a.nd alteranon of samtary and storm water sewers, storm water o

.drams and detennon faedxnes, _water and gas lmes a.nd mams, electnc power lmes, telephone,
.cable and commumcatxon lmes and other unhty lmes, orto transfer or asstgn to any pubhc
'body or utlhty company any such easements prowded however, that no such grant, n'ansfer
or amgnment of easements shall matenally mterfere with or’ have a matenal adverse affeet on
the. easements granted under this Agreement or the nghts a.nd obhgatlons of the parnes hcreto
or the Parcel Owners .
| (b) Qonstrucnon of Adetlonal Improvement ‘Nothing contamed in this

Agreement shall be deemed to prohlblt or hrmt. the right of any Owner to build and construct

1mprovemcnts on its Parcel wlthin “mutually approved bunldmg areas,” includmg, bnt not -

- limited to, the construction by the Owner of Parcel L, of two addxtlonal pad sites on’ Parcel L,
=the 1ocattons of whxch are shown on Exhrblt B attaehed hereto and made part hereof (“Pad

Site A" and ‘Pad Slte B" respectlvely) Pad Site A Pad Site B and the building expanmon
areas. located to the rear of the buildings currently exlstmg on Parcel X (the “Bmld.mg
Expansxon Area“), wluch expansxon areas are shown on Exhlblt B hereto, are “mumally .-

approved bmldmg areas™ for,-p_uxposcs-of this {tgreement. Any and all constructlon.hereaﬁer
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' eom:nenced sha.ll besubject to the rights' if any,' of tenants of Parcel K and Parcel L under :
._ o leases exxsnng on the date of tlus Agreernent and ﬁ-om time to nme, at the request of. any
' _Owner, the other Owner(s) shall prov1de to such Owner a list of any nghts of tenants on the

' respondtng Owner s Pareel under leases exlstrng on the date of this Agreement that rmght

'::- | nnpact any constructmn on the requestrng Owner $ Pa.rcel Any eonstructmg Owner shall at

 ts'sole: cost and expense be: reqmred, and pe'rrmtted to, obtam, dtrectly from any tenants under o

- .leases exrstmg on the date o£ thrs Agreement any ‘consents reqmred of such tenants in
. conneeuon Wlth the constructmg Owner s eonternplated constructron activities. All of the
_ _' ;nghts pmnleges and easernents herem created and estabhshed shall apply and be hnnted, at
any gwen tune, to those areas actually unproved for, constructed and maintained as the ‘
Access Easernents Parkmg Areas and‘~ Unhty Facilities. Each Owner shall be liable for the |
'cost of any nnprovements constructed on 1tsaParcel and any repa1rs, changes renovanons,
_ alteranons and addltxons thereto, and each Owner shall mdemmfy and hold the other Owners
| harrnless agamst any constructlon ltens and other claims filed against the other Owners 'S
Parcel or the Access Easements or Parkmg Areas with respect thereto. If by reason of any.
rnaterzals or work ordered by an Owner, any nonce ot' intention to file a mechanic’s hen or
i other mvoluntary lien is filed or attaches to any pornon of the Access Easements or Parkmg
Areas or another Owner'’s Parcel the Owner ordenng such work or materials shall discharge |

-of. record, by payment, bondmg or othemse, such notice or lien wltlun forty—ﬁve (45) days

after the ﬁlmg or. attachment thereof. Dunng initial constmctron of mprovements and dunng ;

subsequent repair, renovanon or expanston thereof portlons of the Access Easements and

_ Parkmg Areas as mutually agreed upon and desrgnated by the Owners may be generally
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_unhzed as a construcnon stagmg area and a part of the constructlon site to the extent

o Q reasonably necessary for such construcnon, repalr, renovauon or. expanslon provrded such

i utthzanonrdoes not vrolate the terms of any. leases exlstmg as of the date ot' this Agreement.

= 'Wlthm thnty (20) days aﬁer cornpletlon thereof all bmldmg materlals eqmpment and

S _machmery shall be removed and restoratlon of the Access Easements and Parkmg Areas s0

. utlhzed shall be commenced and dxhgently pursued‘by the Owner performmg such:
eonstructlon, at its own expense, and, thereafter, such Access’ Easements and Parkmg Areas i
shall be mamtamed by the Owner of Parcel Kas required by this Agreement. " Each. Owner._
_ agrees (1 ) ‘to use reasonable efforts to use archxtectural elements in the exterior deslgn of |

any repalr, replacement, expansion or renovanon of the extenor or facade of any of the
bmldmg unprovements on its Parcel that are harmomous with the archltecmral elernents then
in the- shoppmg center, and (n) not to use sueh archxtectural elements or des1gn as would
result ina noncomphance with any governmental rules and regulatlons with respect to such

Owner’s bmldmg unprovcments or w:th respect to the shopping center as a whole. Any
construcnon performed upon the Parcels shall be performed and completed in a good and

workmanlxke manner, usmg materlals ty'plcally assoc:ated w1th the use bemg estabhshed The
Owner of any Parcel shall have the nght, upon at least thn'ty (30) days’ pnor wntten notlce to
the Owners of the. other Parcels, to move and relocate (once ior more- often) such. facxhtles
located on its Parcel, to such place(s) on its Parcel as it shall designate, or to temporanly
_ close for one day each calendar year (but more. often if legally necessary) all or any pornon
of such Access Easements Parkmg Areas and Utlhty Facilities located on such Owner s

Parcel, to preventany-pubhc dedr_catxon_thereof, or to temporar_rly__ close all or any p_ortlons of
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such Access Eascmcnts Parlcmg Areas and Uuhty Facxhttes located on such Owner s Parcel
;to make and pcrmlt to be made penrutted changes m and to such Owner s Parcel. Such

' relocanon or, temporary closang, and any changes in or to any Parcel ( i ) shall be ‘made- at
the sole cost and expense of such- Owner' (n) shail not’ unreasonably mterrupt access, parkmg,
or utthty sertnces dunng any busmess hours or vmlate the terms of any leases exlstmg as of

o 'the date of tlus Agreement (ul) shall not unreasonably increase the cost of ut1hty semce to

the current users of the Utlhty Facthttes, (w) shall not unreasonably mterfere w1th the conduct_ _ |

or operatton of the busmess of any other Owner, its lessees, llcensees occupants and users or -

_cause a default’ under the terms o&my lease exlstmg on the date of tlns Agreement or the
.conttnuous operanon terrns of any.:aDeed of 'I‘rust encumbenng-a Parcel; (v) shall be perm.ttted
and approved by the apphcable utxhty company and all governmental authorities with- |
Junsdxctlon therefor, if such approval is requxred and (v1) shall be in compliance with all
other prows:ons of -th15§Ag_reement_.e Additionally no entrances{ex:ts from the Parcels to t_he_
adjacent publicly dedicated righ_ts of way shall be relocated without the consent of the. Owners
.of_ all the ?arcels, which .consent Will not be unreasonably withhcld, conditioned or dclayte'cl. -
No bmldmg or other 1mprovement shall be erected, placed or pernutted to remam on
Pad Stte Aor Pad Stte B if such buxldmg or other 1mproVement exceeds 6,000 square feet' of
' gross btuldmg area, excludmg'the square footage of any dnveway or dnve-thrcugh-used in
' connectlon with any dnve-through or dnvc-m busmcss conducted on such Pad Site. Further,
the- aggregate squarc footage of gross bulldmg area that may be constructed on Pad Site. A a.nd
Pad Site B shall not exceed_ 9,000_ square feet. All trash dumpsters and other refuse and

 storage areas on Pad Site A and Pad Site '-B.shall be screened from the rest of the shopping
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k Agreement.

| comrnonareas in Parcel K, such 'assoclat_lon or-the: Owner of ‘one of:-the- -re_subdmded parcels _

center by an opaque fence or wall or appropnate landscape screemng No bulldmg or other

- tmprovement shall be erected., placed or penmtted to rematn on the. Butldmg Expanston Area |
- .except (1) the btuldxng expanslon set forth oon the site plan attached to the extstmg 1ease for
the exlstmg tenant occupymg more. than 100,000 square feet on Parcel K, and (n) addmonal
. ‘._tmprovement that. do not exceed 9 000 square feet of gross butldmg area. The Owner(s) of |
o the Pad Sltc A, Pad Sltc B and the Btnldlng Expansmn Area shall pay its- (thelr) propomonate
| .-'share of mamtcnancc costs in accordance with the- prowsxons hereof mcludmg Sectlon 3(c)

; hcreof ie, any addttlonal gross butldlng area shall be taken into account m detemunmg the

cost’ shanng ratto pursuant' to Sectton-3(c) hereof

‘Section 6 i'6 Asmggmeng, Resubdivision and Indemmﬂcation

(a) &_gnm_ Any Owner of a Parcel may assign, on a non-excluswe bas:s,

any and all of its nghts, powers and reservations contained herem to any person or ennty

occupymg or usmg at’ lea.st sixty thousand (60 000) nct lcasable or usable square feet of space

on such Owner’ 5 Parcel provided such person or entity assumes, in wntmg, the dutles o
pcrtammg to the parttcular nghts powers and reservations a551gned Any asstgnmcnt and
assump_non made under_;thls:Secnon 6(a) sha.ll.be in recordable form and f'shall be recorded
among 'the:Land Records at the expense of lthe Owner mal_cing'.the assignment. No such
assignment shall relieve thc:_assigrﬁng Owners ﬁ'om liability for-its. obligations under this

() Resubdmsmn of Parcel K. In the evcnt Parcel Kis legally and formally

resubdtwded of record andlor an assocxanon of tenants 1s estabhshed to mamtam the
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shall be a551gned and deemed to assume ‘the mamtenance respons1btlmes of the Owner of
B :Parcel K herewnder. |

(c) Indemmﬂcatlon Eaeh Owner (the “Indemruf)nng Owner”), by aceeptmg 2
| conveyance ‘of title to 1ts Pareel : hereby mdemmfies and agrees to hold each of the other

_ _Owners (the “Indemmﬁed Owner") ent:rely free and harmless from all habrhty, damages,

| fcosts clauns or demands of any, kmd or charaeter whatsoever which may be made agamst the.- .

- . ;_ ;mdemmﬁed Owner as:a result of or ansmg out of, (i) t.he death or bodllx m]ury of any :

| 'mdmdual or any damage to property caused by the wrllful or neghgent acts or otmssmns

e (where, in the case of an omission to. act, apphcable law or t.hls Agreement lmposes a duty to *

act) of the Indemmfymg Owner, its agents, officers.or- employees or any mdmduals aetmg at
' the direction of the Indemmf)n.ng Owner or w_hose.semces are contractedby or on behalf of,
or for the benefit of the Indernmfymg Owner but only to the extent such aets or omissions

| relate to or anse out of thrs Agreement (u) the Indemmfymg Owner's fallure or refissal to
comply w1th or abide by legal requlrements in connectlon with the performance of work
under this Agreement, (nt) constructlon undertaken by the Indemmf)nng Owner pursuant to
this Agreement, or (1v) ma.mtenance undertaken by the: Indemmfymg Ovwmer pursuant to this
Agreernent The foregomg mdemmty and hold harmless agreement shall apply to any claim -

or action brought by a prtvate.party or by a=govemmental agency, or entity under any:statute

or case law now or fhereinafter in effeot. _:Notwithstanding the foregoing to the contrary, if the

Indemnifying Owner shall be a state or local governmental entity. or an agency or other

instrumentality of any such entity, then, except as permitted by applicable law, the .

indemniﬁc_ation obligation of such Owner pr_o_vided for in this -'Sec_tion 6(c) shall be 1imlted to
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avarlable insurance proceeds prov1ded, however, that tlus lumtanon on any such
Indemmfymg Owner s mdcmmﬁcat:on obhganon shall not affect in: any manner whatsoever
the: Indemmﬁed Ovmcr £ nght to pursue a clalm or clarms for: damages against: such

‘ Indemmfymg Owner for the rnatters set forth in this paragraph

Sect:on 7. Mutuah_tx, Reclproclgz, Runs with Lan All covenants condrtlons, s

) 4 _restncnons and agreements contaxned herem are made for. the du-ect, mutual and recrprocal

beneﬁt of each and every, poruon of the Parcels and shall create mutual eqmtable servrtudes o

' upon every. porhon of the Parcels in favor of every other pomon thereof shall create
recrprocal nghts and obhganons between the respecnve Owners of all of the Parcels and

' pnvxty_ of contract and cstate between all grantees of said portlons, th_elr.:helrs, successors and

E a’ssignS; and shall, as to the Owner of 'each__Parcel, its heirs, successors and assigns, ‘operate as

covenants running with-the land, for the benefit of the-Ovvner of the other Parcels.

Section 8. Condemnation. In the event of the condemnation of all or any. portion of
the Parcels or the bmldlngs located thereon, that portion of the award attnbutable to the value
of any land. ‘within any Parcel so taken shall be payable only to the Owner of the portxon

condemned Unless the remamjng land of such Owner is rendered unusablc by such

eondemnanon, or all of the property of such Owner is taken, the Owner shall, subject to the -

rights of any lender_ or other party.-secured by a mortgage or deed oﬁ-trust on the affected -
Parcel, hold: ‘such amount of the award in trust as shall be necessary 'to restore to the extent

| pracncal w1th due d1hgence, the ¢ remammg Access Easements, Parkmg Areas and Utility

~ Facilities on such Owner’s Parcel to an mtegrated whole, so that thc same may be contmued

to be used for their deslgned purposes as provrded herem If any of the funds are not
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| requtred to restore the Access Easements Parlnng Areas and Utlhty Faetlmes the same shall
‘be retamed by the Owner of the taken property No: elaun on suchiaward shall be made by
the Owner of any other Parcel prowded, however, all other Owners may ﬁle separate

' collateral clauns w1th the condemmng authcnty, over and above the value of the land wrthm

- the Parcel so taken, to the extent of any damage suffered to t.helr respecnve unprovements or-. |

'. ‘Parcel resultmg ﬁ'om the severance of the appurtenant facthtles s0 taken

Section 9. Destruction In the event of any da.mage to or destructlon of any portion

- of the Access Easements Parlcmg Areas or Unhty Facrhnes occasioned by fire or other ‘:
casualty, the Owner of the Parccl affected by such damage or dest:ruct:on shall restore or

| repau- the damaged or destroyed area w:th due diligence, so that the same may be contmned
to be used for their deSIgned purposes as herein provrded A default hereunder by any Owner

' requrred to restore or repau- shall gwe rise, in addmon to any other remedlcs provrded for

- hereunder, to the self help remedy provided for in Section lI_'(b) hereof.' If any. buildjng upon

a Parcel is damaged or _destr'oyed by ﬁre or other casualty, the Owner of the property upon.- |

which the building was located shall , subject to the rights of tenant(s) under its (their)

| lease(s) and any lender or other party secured by a mortgage or deed of trust on the affected

Parcel promptly either restore the bmldmg or demohsh the: bmldlng and plant or pave the
area upon wlnch the butld.mg was located |

: ection 10. Ar_nendment and Termmation. This Agreement may be amended or
- terminated only by a written. document srgned by all of the Owners and the holders of any
: mortgage or. deed of trust on the Parcels or any portlon thercof thClI respecnve

representatrves SUCCESSOrS or assigns but no such amendment or termmanon shall aﬁ‘ect a:
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»tenant’s Tenant Rrghts as. provrded in Secuon 4(c) unless consented to by the tenants
' beneﬁtted by any Tenant Rxghts Any amendment or: termmatron of this Agreernent shall-

| _becorne effcctlve only at such trme asut is recorded among the Land Records

Section 1‘1. Enl‘orcementfoght of Self Help

Enforcernﬂ Any vrolanon or breach of any. restnctlon or obhganon

.herem contamed, wh.\ch \nolatlon or breach contmues for twenty (20) days aﬁer notlce of such-
) vrolatlon or breach is grven, 1f no emergency exlsts, or in an emergency srtuatlon,
. ;1mmed1ately Or as soon as appropnate wrth such nonce as is reasonable under the

| clrcumstances shall grve any: non-breachmg party (mcludmg, if the breach relates to Sectzon

4(c) hereof any tenant who is a thu-d party, beneﬂclary pursuant to Secuon 4(c) hereot) the
nght to prosecute a: proceedmg at law or in eqmty agamst the person or persons who have

vrolated or breached, or are attcmptmg to wolate or breach, any of the provrsrons of tbrs

_ Agreemcnt, to enjoin or prevent them from domg so, to cause such wolanon or breach to be

rernedled or to recover damages for such violation or breach. The delay, omission or fallure

of any. Owner (or any tenant who is a third party beneficiary pursuant to Section 4(c) hereot)

to enforce any provrsron herem contained shall in no evcnt be deemed to be a waiver of such -

Owner s (or tenant 5) nght 1o do so thereafter nor of the right to enforce any other restnctlon

Any rnonetary judgment recoverable hereunder shail rnclude mtcrest at the rate. of 10% per

annum frorn the earher of the date such sum should have been pmd or the date such

, Judgement is entered until. pa1d No vrolanon, default or breach by any, party hereunder shall

result in the termmatlon extmgutshment dsvesnture or forferture of: any easement granted

| hereunder.
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: (b . Rtgl_tt of §elf Helg If the Owner of a Parcel responsxble for
L mamtenance or restoranon hereunder (the "Defaultmg Owner") fatls to perform 1ts obhgattons -

| in accordance vvlth the requtrements conta.tned herein, any other Owner enntled to use the -‘ :

o _ affected area, as the case may be (the Nondefaultmg Owner“) shall, except in the event of -

. an emergency threatemng human safety or property or a condmon preventmg the use of any N
:' :- easent created by this Agreement grve notice toithe Defaultmg Owner of the acts or P
onnssrons complamed of and the Defaulnng Owner responsible for such mamtenance or
B consn'uctron shall then have twenty (20) days to cure the deﬁclency or. 1f the deﬁcxency
’ | cannot reasona,bly be cured w1thm twenty (20) days, to commence- to cure such deﬁcrency and_
: o thereaﬁer dthgently contmue and conclude such work as may be necessary to cure that .
deﬁcrency If‘ the Defaultmg Owner fatls to so cure a deﬁcmncy, orin the event of a
condmon threatemng human safety or property or a condltlon preventlng the use of any
' eascrnent created hy this: Agreement the Nondefaultmg Owner may, upon such notice, 1f
‘any, to the Defaultmg Owner as may be reasonable under the cn'cumstances undertake such:
work as is necessary to cure that deﬁctency The cost to the. Nondefaultmg Owner of -
perforrmng the Defaultmg Ownmer’s mamtenance -or restoratxon obligations less the -share
thereof (if any) to be ‘borne by the Nondefaulnng Owner (and the share (if any) of any other_ -
Nondefaultmg Owner) in accordance w1th the other provisions of tlns Agreement shall’be
patd by the Defaulung Owner wrthm 30 days after recerpt of the Nondefaultmg Owner s bill
therefore Any such blll not pard when due. shall be the personal obhgatlon of such Owner
shall accrue interest at twelve percent (12%) per annum and shall also be a charge on the land.

and a contlnumg 11en upon the Parcel of such Owner, enforceable at Iaw orin eqmty,
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' Owner at the address provrded for below and shall be effectwe as of the date of personal
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provrded such lien shall be subordmate to any bona ﬂde first hen deed of trust, now or in the

: _future encumbenng such Pa.rcel wrthout the' necesszty of any further action by any party

ection 12. anstrnctlve Notice and Acceptance. Every person or ennty who now

_ 'or hereaﬁer owns or acquires any nght, title or mterest in or to the Parcels is and shall be
'concluswely deemed to have consented and agreed to every covenant, condtnon and restnc-
. “tion eontamed heretn whether or not any reference to- tlus Agreement is contamed in the o

: 'mstrument by whmh such person or entlty acqmred an mterest in said real property

ection 13. Governing Law The prov1s10ns of thrs Ag;:eement shall be governed by

' -the laws cf the State of Maryland

--Sectlon 14. Force Maieure. Each party shall be excused frornlperforming any

: obhgatlon or undertaklng prowdcd for in this Agreement (except any obhgatlon to paylany

sum of money payable hereunder) for so long as such performance rs prevented, delayed or
hrndered by reasons beyond its control such as extrerne weather casualty, or Act of God.
 Section 15, Severablligy If any provision of this Agreement shall be: mvahd 1llegal

or unenforceable, it shall not affect or: 1mpa.1r the vahdlty, legality or. enforceahthty of any
other prowsmn of this Agreement, and there shall be substituted for the affected provrsron a | . . _ *
vahd and enforceable provrsron as. smular as possrble to the affected provrsron

|  Section 16 Tcnders of Notlce. All tenders and notices requlred hcreunder shall bc
made and g1ven in wntmg by (a) hand dehvery w1th a srgned recelpt at sender s expense, or
(b) Federal Express or other natlonally recogmzed overmght couner, prepatd at sender s

expense, or (c) Umted States Certlfied Mail, Return Receipt Requested postagc prepard to an
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dehvery or the sxgned recexpt of a dehvery by Federal Express or other natxonally reeogmzed

overmght couner or upon three (3) days aﬁer dep051t in: the United States Mall as the ‘case '_ .

' may be Imhally, nohces to. Kentlands Ln'mted Partnershlp shall be addressed as follows:

If to Owner: Kentlands Limited Partnership
' o - clo Beatty Development Corp..
7927 Jones Branch Drive
- z'McLean, Vu'glma 22102
Attn 'Guy E. Beatty
- ‘and C. Scott ‘Cregger

~with a copy to: - Hazel & Thomas, P.C.

I - 3110 Fairview Park Drive, Suite 1400
Falls Church, ‘Virginia 22042
Atin.+ Benjamm F. Tompkms Esq.

Addmonally, 1t is contemplated that ‘Maryland State Retirement and Pensxon Systems

~ may, acquire ‘Pareel:K., and -upon the-recordanon' of a deed'among the land records of

'Montgomery County s0 conveymg Parcel K, notices to the- Maryland State Pensxon and
| Retu'ement Systems shall be. addressed as follows:

To: ' La Salle Ad\nsors Lmnted Partnershxp :

' ' : 100 East ‘Pratt Street, 20th Floor -
Baltimore, Maryland 21202
-Attention: -Geofge W 'Duke '

 with copiesto: Harriet B. Granet , Esquire
: ' ' General Counsel/Assxstant
Attorney General
‘Office of the Attorney: General
Ma.ryland State Retirement and’
Pension Systems
300 West . -Preston Street, 7th Floor
‘Baltimore, Maryland 21201 :

and to: _ Vernon S. Lynch III, Esquire
: o - Tydings & -Rosenberg . LLP:
100 East Pratt Street:
Baltimore, Maryland 21202
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A copy of every notxce of default whrch any Owner g:tves to another Owncr shall be
' sent srmultaneously to such other Owner 'S mortgagee(s), provrded the Owner g1v1ng such

‘ notlce has been furmshed vnth the name and address of such. rnortgagee(s), and the non--

: defaultmg Owners shall accept performance or cure by sneh mortgagee(s) Any such

) mortgagee shall have a reasonable period (m no evcnt, other than an unavordable dclay, to:

exceed stxty (60) days) to comply w1th the demand set forth in said notice: 1n the same:

" .manner as the Owner to whom such nottce is dn-ected, and. the pa.rty giving such notrcc shall

' acccpt comphance theremth by such mortgagee 1n -the same manner as 1f performed by the
Owner to who nonce 1s dn'ected Each party hereto may change its: addresses for notice
provrded above at any time by notice to the other party in accordance with the provrsrons of
.t}ns Sectlon Addlttonally, ccptes of any notices to an Qwner allegmg a default under Secnon
4(c) hereof shall also be sent srmultaneously to the tenant whose “Tenant Rights” have
.al]egedly been breached or vmlated or thch nnpact a Tenant R.tght ‘provided such Tenant
 has provided: the- notlfymg Owner w1th its notice address for such purpose.
Sectron 17. Mlscellaneons
(@  No Relatlonshrg of Prmctpal and Agen ‘Neither anythmg contained in’
.' tlns Agreement nor any acts of the Owners shall be deemed or construed by any, Owner or -

. Owners or any- third party to create the relattonshrp of prmctpal and agent or of: hrmted or:

general partners or of any. association between or among any of the Owners

: (b) Easements Benefit -T-enants Ete. Any ‘easement or right of entry created

or estabhshed in thrs Agreement for the benefit of an Owner shall be for the beneﬁt not only o

_ of such Owner but also for. the benefit. of any tenants, hcensees mv:tees (mcludmg agents
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- and ernployees of governmental authonnes), officers, dtrectors, employees, agents
- econccsswnatres and contractors of such Owner or of any’ tenant whotntsuch Owner or tenant :
3 shall pertmt to use such easement or. nght of entry, but 1 no tenant. (except pursuant to an
' _asstgnment pursuant to subsectton OF below) licensee,: tnvrtee, officer, director, employee
concesstonan'e, agent or contractor of such Owner or tenant shall. have any cause of action or -
o nght to: enforce the easernent or nght-of-way | _ :
' '(e)_ _ | Assrg@ {&gl_tts to Lessees and Mortgagees The Owner of a
: Parcel may, unthout the necessuy of conveytng tttle to- such Owner’s Parcel assign or
: otherwrse n'ansfer to any. tenant. leasmg and oceupymg at Ieast 60,000 net leasable square feet
of butldmg nnprovements on such Parcel ortoa mortgagee of the Parcel subject to the |
nghts of any then e:nsttng first mortgagee, all or any of the nghts prmleges, easements and
rights of entry, tn‘_whole or in part_, heretn gn(en to 'such rights to entry, in whole or in -part,
Herein given to such Owner (ineluding any right to make any election,"'to exercise any option
| or dtscretton, to give and receive any nottce, to make demands to be tndemmﬁed, to recetve

estoppel certtﬁcates, to perform. any work of construction or maintenance and to recetve any :

and all moneys payablc to ‘such Owner), and any such tenant may, in turn, assign or otherwrse .

transfer all or any of_ such .nghts, pnvr_leges, easernents and rights:of entry to the person'
| secured'by, a'n.:tortgage encumben.ng such tenant’s.leasehold estate and any such tenant or
rnortgagee may exercise any such nght, privilege, easetnent and right of entry 50 asstgned or
othermse transferred to it to the same extent as 1f in each tnstance thts Agreement
spectﬁcally granted such- rtght pnv:lege easement or nght of entry to such tenant or

mortgagee The other Owners shall not be bound to recogmze a.ny ‘such assrgnment or other '
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: t:ransfer, or the exercise or accrual of any nghts pursuant to such a.smgnment or other h'ansfer, _
| o 'unless and untrI such Owners are gtven wrttten nottce of such asstgnment or other transfer
' :pursuant to nonce prowsrons contamed herem Such nonce shall be accompamed by a true
“and correct copy of the tnstrument effectmg such assxgnment or other transfer. To' the extent '
L .such assrgnmentus merely a collateral assrgmnent of the nghts prmleges, eaSements 'and
: nghts of entry herem ngen to an Owner, the other Owners shall contmue to recogmze the
| . assrgmng Owner as the person exercxstng all of the nghts pnv:leges, easements and nghts of
| entry herem grven to such Owner, except that any notrces glven hereunder to such Owner |

shall also be grven to the assrgnee of such Ovwmer. ' If an Owner gives another Owner a

written notice requestmg (and the lnstrument effectmg the assignment or transfer provrdes)
that the tenant or mortgagee shall receive copree of nottces grven under this Agreement to the

assrgnor or transferor, then, lf the Owner recemng the notlce (or any successor, personal

B representatwe herr or assign of such Owner) shall desrre or be requu-ed to give a notice (as

that term is deﬁned herem) pursuant to this Agreement, and fatls to g:ve the notrce to such

tenant or- mortgagee the notlce shall be ineffective as to the tenant or mortgagee. However

the failure to grve the notrce to the tenant or mortgagee or holder shaIl not constitute a default .

under tlus Agreernent Any such tenant or mortgagee to whom nghts prmleges easernents
or rights of entry are assrgned or otherwise transferred pursuant to this Secuon shall, within
20 days after wntten request made by the Owner of any other Parcel, execute, aclcnowledge
and deliver to such Owner, or to any emstmg or prospectlve purchaser, ‘mortgagee or lessee

designated by such Owner an estoppel cerhﬁcate eontatmng the statements called for in

| subsectron (e) below, except that (x) the statements called for in clauses ( i), (i), (lll), (1v)
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: and ) of such subsectron need be set forth only to the extent the tenant or. mortgagee has

.‘ _. actual knowledge ot' the m.t'ormatron requtred thereby, (y) the other statements called for in
_such subsectron need be made by sa1d tenant or. mortgagee W'lth respect to rtself only, and (2) :
the words "the OWner executtng such certificate," wherever the same appear in sard subsecnon
(e) below shall be deemed mstead to refer to the tenant or mortgagee executmg such estoppel :

- certrﬁcate Notwrthstandmg the foregomg, a mortgagee shall ot be reqmred to grve the -_
estoppel certrﬁcate unless and unttl it has become a mortgagee in possessron by v1rtue of the - -

| act of a recerver or trustee appomted by a court of competent Junsdrenon or: other similar

process '

Successors and assrgns and certain tenants pursuant to Section 4(c) hereof no rtghts prmleges

or unmumtres of any owner sha.ll inure to the beneﬁt of any tenant or other tlnrd party nor

: shall any tenant or other third party be deemed tobea thrrd-party beneﬁcxary of any of the

- prowsrons conta.med herem

' '(e)_ stopgel Certlﬁcate Each Owner by acceptmg a conveyance of title
to.its Parcel agrees at’ any tunc and from t1me to time dunng the term of this: Agreement

wrttun 20 days aﬁer wntten request by any other Owner (the "Requesttng Party"), to. execute

acknowledge and dehver to the Requestrng Party or.to. any exlstmg or prospectrve purchaser, |

mortgagee, tenant or other person desrgnated by the' Requestmg Party, a certrﬁcate ‘stating:
( i ) that this Agreement is unmodrﬁed and in full force and effect or, if there has been a -
rnodtﬁcanon or modrﬁcatlons that this Agreement is'in full force and effect, as. rnodrﬁed, and

1dent1fy1ng the modlﬁcatlon Agreement or agreements (u) whether or mot, to the best

——
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knowledge of the Owner executing such:certificate, there is any'then-existing default -

3 .hereunder by the Requesung Party ln the payrnent of any sum of money owmg to the Owner _ "

" executmg such cerhﬁcate, and. whether or not there is any. then-exxstmg default by the.

_ Requestmg Party w1th respect to which a notice of default has been gtven by the Owner

o executmg such cerhﬁcate (or whether any other event ‘has occurred wlnch wrth the gwmg of |

.nottce by the Owner executmg such certxﬁcate or the passage of time, or both, would become.

a default), and 1f there is any such default (or other event), specrfymg the nature: and extent

' thereof (m) whether or not there are any sums whtch the Owner executmg such ceruﬁcate is

entltled to receive or demand frorn the Requestmg Party and if there is any such sum,
specxfymg the nature and extent thereof @iv) whether or not the Owner executmg such

certlﬁcate holds a hen, whether or not perfected, agamst the Parcel of the: Requestmg Party

pursuant to any provrsron hereof and 1f S0 the amount thereof (v) whether or not the Owner

execunnglsuchtcertlﬁcate _has gw_en any nottce makmg a demand;:or cllaun hereunder-agamst '
the Requesting‘ilPart}t which has notlyet?been discharged or otherwise resolved, and if so, a
copy of such nottce shall be dehvered w1th the certificate; (vi) whether or not the Owner

_ executlng such: cemﬁcates has made any then-outstandmg assrgnment of rights,. pnvrleges,
easements or, nghts of entrx pursuant to,;subsectron (c) above or otherwise, and if so,

| identifying such assrgunent and (vii) .th:e current address or addresses to which notices given
to the Owner executmg ‘such certificate are requn'ed to be sent under the terms contamed

- herem

(g) Transfer of Owner’s Interest. If an original Owner'of a'ParceI_ named in

~ this Agreement, or any successor_Owner__o_f a Parcel, conveys or _other\arise disposes of the

“J: \rma\ct.rm\oo\oe:sq\m'r acs S 14 .'
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Pnrcel then uoon sucn.convejance.or other dis.po.sition all liabilities and obligations .on-the '
. f'part of the. Owner of the Parcel undcr thrs Agreement which accrue after such conveyance or =
drsposmon shall cease and termmate and each successor Owner of the Parcel shall w1thout
' further agreement, be bound by the covenants and obhgatxons under this Agreement apphcable
| _,_to the Parcel but only as to matters ansmg durmg the penod of the successor Owner s
3 fzownershxp of the Parcel Thls subsectron sha]l not be. construed asa relcase of any hen :
agamst a Parcel that anses pursuant to the terms contamed herem
| '. : (1_1)_' No Personal Llahlhr_g of M The obhgatsons of any Owner ‘

-hereunder are mtended to be bmdmg only on the assets of such 0wncr and shall not be _ |
personally bmdmg upon, nor'snall:any resort be had to, any of its: employees,; ofﬁcer_s,

directors, i}tn'ustees,-iits investment maneger, general partniers, managers or any employees or
agents of éthe foregoing pa.rtie_s.l | |
. Section 18. Eon-Merger. ‘The reciprocal r"ights,.obligat_ions, eo}renants and:?easements :
‘set 'fortl_r herein shall continue in exis‘tence.nomritljlstanding any cornmon ownership of the
. Parcels and such common ownershjp' shall.not result in-the=ap51ication of the doctrine of
merger or the termmatlon of any such nghts obhgauons, covenants or easements l- . | “

‘Section 19. Consent. Prmclpal and the Pnnclpal Trustees hereby consent- to the

 terms and provr_slons of this Agreement and hereby subordinate the_ hen of the Principal Deed
of Trust to the obligations, covenants and easements granted or set forth herein except with

_respect to -any:"monetary_ lien that arises pursuant to the provisions hereof.
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' It is expressly undetstood that the hen of the Pnnc:pa! Deed of Trust sha.ll remain in

: full foree and. eﬁ'ect Bs to the land conveyed by such trust subject to the above subordmatlon.

[SIGNATURE PAGES TO FOLLOW]
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| WITNESS the follovging signatures .and‘se‘als: .

KENTLANDS LMTED PARTNERSH]P 2 V1rg1ma-

11m1ted parmarsh1p

By: . Beatty Leasing and Development, Inc a Vu'guna N

corporatxon, its general. partner

Itsh ﬁes/p;n/f'r .

STATE OF Jsm'_-a,.m__

| COUNTY OF _avmetns _, 10 Wit: |
| R A thc undermgned, a Notary Public in and for the County and State aforesmd, do
: hereby cemfy that . Scap g&ﬂ!-as Pm:ae-x-’ ! of Beatty Leasing and

" Development, Inc., a Virginia corporation, as General Partner of - Kentlands  Limited

: Partnership whose name is signed to the foregoing Agreement, has personally aclmowledged
' 'the same before me in my aforesmd Junsdlctlon

 GIVEN under my hand and seal this 25" day of Sestd. _199'7.

My comxmssxon explres

'2—f'i 581

+ Notary Public
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SIGNATURE PAGE TO RECIPROCAL EASEMENT AGREEMENT

to wn

_ : I the. underslgned, a Notary Pubhc in and for the County and State aforesaid, do hercby _
s 'cernfy ‘that Robert L. Gorham, Trustee whose name is signed to the foregoing Agreement hasi

E i _personally acknowlodged the samc before me in my aforesaid Junsdlcuon

GIVEN under my hand and seal this.7 “day of 4 FFnkie 1997

= .;My commlssmn expu:es

' j- ;‘/3//6,?

ij(vm M. BOND, TRUSTEE

' SME-OF&QM.“/: P
- CW to wit:

B the undersxgned, a Notary Pubhc in and for the County and State aforesaid, do hereby
_certify that David M. Bond, Trustee, whose name is signed to the foregoing Agreement, has
: personally aclcnowlcdged the same before me in my aforesaid jurisdiction.

GIVEN under my hand and seal thlspv'bﬂday of ‘4@_&3&‘, 1997

My cormmssmn expues

ter wac/ﬂ

Notary Public

J1\DATA\CLIENT\00\ 00394 \KENT . AG6 - T o
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SIGNATURE PAGE TO RECIPROCAL EASEMENT AGREEMENT

© PRINCIPAL LIFE INSURANCE COMPANY

 STATEOF m
| COUNTYOF M& ,town

I the undersxgued, a Notary Public in and for the County and State aforesald, do hereby
Yorr and _Fent T Kclsa—k , whose names -
: " respectwely, of Principal -

o : - and:

;Llfe Insurance Company signed to the foregoing Ageement, havc pcrsonally aclcnowledgcd thc
"satne before me in rny aforesaid Junsdlcnon ' ‘_

GIVEN under my hand and seal th15°?0 day of SEPWW , 1997,

-My commission cxpues
By MY DAVIS :
A wcoﬁmsmumnw oy
o A r | D==pkar
L‘Notary Pubhc
J:\DATA\CLIEHT\OO\DOI9(\KENT MGE . Lo Lo
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ALTA ‘S'ux_'vey:fﬁfolr” Parcels K and L
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'- Exﬁjb‘it B

Plat Showmg Pad. Sltc A, Pad Slte B

| and Building: Expanswn Area on Parcel K.
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- LOV ;fE’S C.MPANIES INC.
Jej_’frey E. Gray, Semor Corpomte Counsel

‘E . PO Box 1111 North Wllkesboro NC 28656 I E@E HVE

Phonc- (336) 658 2280 Fax (336) 658-3262
o o E-mail address: jeffe.ora y@lowes.com I JUL 2 2003
lqecretary Brenda E. Patnck Phone: (336) 658-3343 : -

- (Ifyou have problems with this rransmmaf pleasa call Brenda at the above Itsted uumber J _ -

.*****#ﬁlk#l*##m*1lalt#*l**#lln*#**#U#*#i*ht#**'m‘*l#*#tﬁ‘!*‘i**tliﬁ*'t'*Iﬂ&‘t'*#!‘*.l!*t**!*'#*#**#!ﬂ*&#*‘* )

FACSIMILE TRAN SMISSION COVER SHEET

‘DATE: ~ July2,2003 | :SUBJ;ECT: Galthersbm-g,-m'
TO:  Major Sidney A. Katz. o FAXNO:  301-948-6149

NUMBER OF PAGES INCLUDING COVER SHEET 3
_' RFMARKS |
Origin.a}' VIA- UPS cht Day Air '

*atat#ttm*mmm#tﬁwt*t#*ﬂ**##*ﬁtt‘ﬂt#**ti*#####liltl**#lﬂ‘*I*ﬂ*###‘*l‘!#l#‘****t*#***ﬂl**!l**ttt#ﬂ#‘ll‘l!ltt

. The information contained in this facsimile message, and in any accompanying documents, constitutes.

confidential information which belongs to Lowe’s Companies, Inc. and its subsidiarics. - This information is
. intended only for: the use of the individual or entity named above. If you are not the intended recipient of this

* information, you'are hereby notificd that any disclosure, copying, ‘distnbution, or the. takmg of any action in
reliance on this information,; is strictly prohibited. If you have received this facsimile message in crror, plcase
1mmed1ately notlfy us by tclephonc to arrangc for its return to us.’ Thank you.

G:jgrayIFormleax.doc o
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"”Inmrumgllmmlmmmmt‘ -
" REAL ESTATE DEPARTMENT -

.':'Box1111 North Wllkesboro NC 28656 : ~ Phone: 336/658-4688

' (Street Address) Highway 268 East, North W|Ikesboro NC 28659 _ ‘Fax: 336/658-3643
. TE-MaaI RomeNuckJes@Lowes com - - ' - SR

‘ifJuiy 2',32003 L

- Mayor Sldney A Katz
- City Hall .

318 Summit Ave
" Gaxthcrsburg, MD 20877
| ‘Re: - Amcndment to schematic  development plan SDP-OS-OOS known  as
- Kentlands -Section. 1,  Parcel L, Block Q, located at 317 Kentlands
Boulevard, seeking a 20,000 square foot increase in ‘building area and the
elimination of 150 available. parkmg spaces (the “Amendmem")
Dear Mayor Katz:

T write you. today on behalf of Lowe's Home Centers, Inc. ("Lowe 5"}, which currently
operates a store in the Kentlands Square Shopping Center (the "Shopping Center”) pursuant to a

lease dated July 15, 1991, as amended from time to time, between: Lowe's and the landowner (the -

"Lease").. The Planing Commission of the City of Gaithersburg recommended approval of the

above refercnced Amendment request dunng the Planning Commission meeting held on June 18,
£ 2003. As one of the largest tenants m the Shoppmg Ccnter, Lowe's. would like to renew its
_ obJecuon to the Amendment ' L

As you are aware, the Amendment contemplates the elimination of 150 currently existing
parking spaces serving the Lowe's ‘store in the Shopping Center while at the same time adding
20,000 square feet of new restaurant and retail space. By removing 150 existing spaces, while at
the same time adding 20,000 square feet of new restaurant and retail space, the Amendment
- would bring the available off-street parking 226 spaces below that which i is reqmred by Sectmn
24-21 8 of the Code of Ordmanccs of the C:ty of Gatthersburg, Maryland .

Irrespectwc of the analys:s preparcd by the apphcants consultants, Lowe's pramcal
experience in operating in the: Shopping Center suggests. that the proposed parking reduction,
. combined with the chmmatmn of access points. and access drives serving the Lowe’s store, will -
" have significant and ‘harmful effects on the safety and operation of the parking lot. Tn fact, these
'objectwe CONCerns werc. An m part, the Teason. for the mscmon of ‘pl'OVlS'lO‘l'IS m ‘the Lease
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precluding the.landowner frofn mﬁknhg such a reduction in the available parking. Specifically,

the Leaseiprovides that "[t]he parties agree that Landlord shall not. change any ‘of the Common |

Area ‘Parking, Primary Parking, access or other Common. Facﬂmes, such’.as - lighting .and

drainage,. without the. (eXpress ‘written. perrmssmn of Tenant in advance of ‘such a change."
Lowe's: has; not: prowdcd ‘any. such pcrrmsmon for the contemplated drasnc change to the

Shopping Ccnter

Durmg the June 18% Plannmg Commission ‘mecting, several Commission members
- expressed their hope that the parking issues regarding the Amendment would be resolved prior.to

 the July 7, 2003 meeting of the Cxty Council’’ Bx way.of this letter, Lowe’s would hketo make it
clear to the’ City, Council that Lowe'’s: parkmgf concerns_have not been. addressed to: Lowe's . -
. satisfaction. ' Lowe's strongly opposes the reduction in- parkmg and. access proposed by the
* Amendment; and ‘remains prepared to. enforce jts rights under the Lease to- ‘prevent, the

implementation of. the Amendment by. the landowner. In the event that the City Council decides

' to approve ‘the. ‘Amendment,: Lowe’s ' asks.that’ any such. approval be: conditioned ;on . the.

landowner complymg with the' provisions of the Lease and receiving the written. approval of
Lowe’s prior to proceedmg any further with their deveIoprncnt plans “This condition would'be in
. conformance: with the contents of the letter sent- by John Collich, Senior Vice President. of Saul

Centers, Inc.; to Dan’ Janousek dated July:1,°2003; wherem Mr. Collich: assun:d Mr. Janousck‘ .
that Saul Centers had no: ‘tention: of violating the provisions ‘of the: Lease. It you ‘have any.

questions at all about th:s matter, I can be reached at the numbcr shown above.

- Vice. Ktail Facilities Management

ce:  John Collich, Senior Vice President
- Saul Holdings Limited Partnership
7501 Wisconsin Avenue, Suite 1500
Bethesda, Maryland 20814-6522

\WhalW4 13 Lowe's\Sau] Conters, l;o\City Council\Kutz.doc .
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SAUL CENTERS INC.

7501 W1sconsm Avenue Suite 1500 Bethesda Maryland 20814-6522
. (301)986-6200

| July 2, 2003
. Via: Hand Delivery

Mr. David Humpton
City Manager
- City of Gaithersburg
31 S.:Summit Avenue :
Galthersburg, Maryland;20877

Re SDP 03 005 -
Dear Mr. Humpton'

_ To address some of the concerns ralsed regardmg the above Schematic
Development Plan, we offer the following response. We are interested in developmg a
* street edge at the Kentlands Boulevard entry to our property, however the property is
- currently encumbered by a lease agreement with Lowe’s Home Improvements, Inc.
(“Lowe’s”) and a reciprocal easement agreement with Kentlands Retail Inc. (“Adjoining
Owner”). Those agreements permit the development of Site B up to 6,000 square feet.
- In order’ forusto develop the street edge with Sites C, D, and'E, we are reqmred to
~amend our agreements with Lowe’s and the Adjoining Owner, which will require their
: consent It is our experience in real estate ownership that leads-us to believe; over time,
we will prevail in the “ultimate”. plan which may require phasing of the street edge
deveIoprnent - :
\ . “)- . - . .o . .
~ TItisour de91re that the City Council concurrently approve SDP-03-005 and SDP~
03-004 so that we may move forward immediately with site plan approval and
development of the mixed use office retail development (SDP-03-004) and Site B
contammg up to 6,000 square feet of building area (SDP-03-005). Thereafter, we will
continue our dialog with the Ad_]ommg Owner and Lowe’s for the development of the
balance of the street edge : - S

‘Mr. Humpton we appreclate your con31derat10n of the above and look forward to
~increasing our investment in the City of Galthersburg Should you have any questions,
~ please feel free to contact me at' (301) 986 6134,

E@EHN:

o Semor_Vlce President-

 1W 070303 hum-let.doc
JC/inf o Sl
' "~ SaufCenters

www.SaulCenters.com.

(Eiiiij

JUL 2 s l




